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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported 
and the court cases published herein will be found at end of each 
monthly issue, and the cumulative yearly Index-Digest and 
Subject-Index, lists of decisions reported, statutes, orders, etc., 
construed, and statistical and other tables will be found at the 
end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. 8. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 2781) 


In re WHITELAWN DAIRIES, INC. AMA Doc. No. 27-103. Decided 
May 8, 1951. 


Denial of Request for Withdrawal of Petition 


Where in a proceeding under section 8c (15) (A) of the act petitioner in 
his petition of April 20, 1950, complained of certain action of the milk 
market administrator under the New York milk order involving the 
legality of charges imposed on petitioner for butterfat disposed of in 
ice cream in excess of amounts which its records show it received, and 
on April 25, 1951, petitioner requested to withdraw its petition on the 
ground that in an enforcement suit brought by the Government under 
section 8c (6) of the act, involving the same matter, the United States 
District Court for the Eastern District of New York assumed exclusive 
jurisdiction over the subject matter, the Judicial Officer denied peti- 
tioner’s request for leave to withdraw its petition because the District 
Court, in denying the Government’s motion for summary judgment, 
has ruled only that there shall be a trial on the issue as to whether 
petitioner is a handler as to the butterfat in question before the Court 
will order the payment involved, and even the Court’s ruling involving 
only part of the petition may possibly be modified after trial.* 


. Harry Polikoff, of New York, New York, for petitioner. Mr. Julius C. 
Krause for Production and Marketing Administration. Mr. Glen J. 
Gifford, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF REQUEST TO WITHDRAW PETITION 


On April 20, 1950, Whitelawn Dairies filed a petition under 
Section 8c(15)(A) of the Agricultural Adjustment Act (1933), 
as amended and as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.). The 
petition claims that the market administrator for Order No. 27 
as amended, regulating the handling of milk in the New York 
City metropolitan area, billed petitioner for $17,152.91 claiming 
that petitioner owed this amount to the producer-settlement fund 
” * Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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established by the order. The petition recites that the market 
administrator’s billing stated that the amount claimed resulted 
“from an accounting fer butterfat in excess of the recorded 
reeeipts of butterfat at your plant. Billing in accordance with 
Sec. 927.9 (h) (2) (iii) of the Marketing Orders.” 

Whitelawn’s petition alleges that the ruling, assessment and 
claim of the market administrator are arbitrary, unreasonable 
and not in accordance with law for reasons including the 
following: (a) the petitioner has fully accounted for all butterfat, 
there is no butterfat in excess of recorded receipts at its plant 


~ and the market administrator has arbitrarily refused to accept 


evidence, including records, to this effect; (b) section 927.9 (h) 
(2) (iii) of Order No. 27 as amended is unreasonable, unconsti- 
tutional and beyond the jurisdiction of the Secretary; (c) the 
petitioner is not a handler subject to Order No. 27 as amended 
with respect to the subject-matter of the petition. 

An answer to the petition was filed by the Acting Assistant 
Administrator, Production and Marketing Administration, United 
States Department of Agriculture. In an action under 8c(6) of 
the act brought by the United States against Whitelawn to obtain 
a mandatory injunction for compliance with Order No. 27 as 
amended, the United States District Court for the Eastern Dis- 
trict of New York on May 31, 1950, denied the Government’s 
motion for a summary judgment and refused Whitelawn’s motion 
for a stay until adjudieation in this proceeding is completed. The 
court ruled that Whitelawn was entitled to a trial on the issue as 
to whether Whitelawn is a “handler” as to the butterfat which is 
the subject-matter of the eomplaint in that proceeding. 

On April 25, 1951, the petitioner filed a request to withdraw 
its petition upon the ground that the court took jurisdiction over 
the subject-matter of the petition in its ruling of May 31, 1950. 
On May 7, 1951, the respondent filed a response objecting to 
petitioner’s request to withdraw. The hearing examiner assigned 
to the proceeding, Glen J. Gifford, Office of Hearing Examiners, 
certified petitioner’s request to me for a ruling, stating that the 
hearing previously scheduled for May 3, 1951, had been post- 
poned until May 24, 1951, at the respondent’s request. 

Of course under our rules of practice, leave to withdraw a 
petition is discretionary with the deciding officer. Section 900.53 
of the rules of practice provides as follows: 


“$900.53 Withdrawal of petition. If, at any time after the 


petition is filed, the petitioner desires to withdraw the same, 
he shall file with the hearing elerk (or, if filed during the 
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course of a hearing, with the presiding officer) a written 
request for permission to withdraw. The Secretary may, in 
his discretion, thereupon dismiss the petition without further 
procedure: Provided, That, if the request to withdraw is filed 
after a hearing has been opened, permission to withdraw 
shall be granted only in exceptional circumstances.” 


Comparison of the court’s opinion with the petition filed in 
this proceeding shows that the court has ruled only that there 
shall be a trial on the issue as to whether Whitelawn is a handler 
as to the butterfat in question before the court will order the 
payment involved. The petitioner alleges also in this proceeding 
that it has accounted for all its butterfat or has evidence to this 
effect which the market administrator ignores and that the 
section of Order No. 27 as amended relied upon by the market 
administrator is unreasonable, unconstitutional and beyond the 
jurisdiction of the Secretary. Apparently, therefore, the court 
has not taken over the entire subject-matter of the petition. 

In any event, we think that we should not grant the request 
for withdrawal. The petition has been on file since April 20, 1950, 
a hearing has been delayed for some time, and simply because 
the court ruled against the Government on the motion for sum- 
mary judgment does not make it necessary or desirable that we 
permit the petitioner to remove the subject-matter of the petition 
from the jurisdiction of the 8c(15)(A) proceeding at this stage. 
Even the court’s ruling involving only a part of the petition may 
possibly be modified after trial. We beNeve that, in the meantime, 
this proceeding should not be terminated but should proceed to 
hearing. 

Accordingly, the request for leave to withdraw the petition is 
denied. 


(No. 2782) 


In re ANGELO FURFARI. P&S Doc. No. 1913. Decided May 14, 
1951. 


Revocation of License—Failure to Maintain Financial Condition Required 
by Regulation under Act—Failure to Keep Proper Books and Records 


For failure to meet the financial condition required by the regulations for 
the retention of his license and failure to keep proper books and 
records, respondent’s license is revoked, effective 30 days from the 
date of this order, unless within that time respondent obtains a state- 
ment in writing from the Director of the Livestock Branch te the effect 
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that he has complied with the financial requirements of the act and 
the regulations thereunder, and respondent is directed to keep such 
books and records as will fully and correctly disclose all transactions 
in his business.* 

. William E. Bethards, for complainant. Mr. Samuel Gorson of Dennis, 
Rotman, Gorson & Cohen, Philadelphia, Pa., for respondent. Mr. John J. 
Curry, Hearing Examiner, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


- This is a disciplinary proceeding under the Packers and Stock- 

yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. It was initiated by an order of inquiry 
and notice of hearing filed by the Director of the Livestock 
Branch, Production and Marketing Administration, on August 3, 
1950, in which it was charged that the respondent violated the 
act and section 201.15 of the regulations issued pursuant to the 
act (9 CFR 201.15) requiring licensees to maintain a satisfactory 
financial condition in order to retain their licenses. The respond- 
ent filed an answer to the inquiry and notice of hearing in which 
he denied that he violated the act and the regulation. A hearing 
on the matter was held at Philadelphia, Pennsylvania, on January 
29, 1951, before John J. Curry, an examiner of the Office of 
Hearing Examiners. William E. Bethards, attorney, Office of the 
Solicitor, appeared for the Livestock Branch. Samuel Gorson, 
Attorney at Law, Philadelphia, Pennsylvania, appeared for the 
respondent. Subsequently, the Livestock Branch filed suggested 
findings of fact, conclusions and order recommending that the 
respondent’s license be revoked unless he brought himself into 
compliance with the act and the regulations. The hearing ex- 
aminer issued a report to this effect, a copy of which was served 
upon the respondent. No exceptions to the report were filed. This 
decision and order are the same as the proposals of the examiner. 


FINDINGS OF FACT 
1. Philadelphia, Pennsylvania, was designated by the Acting 
Secretary of Agriculture in an order dated January 6, 1936 (9 
CFR 1st Ed. Ch. 1, Sec. 204.2), effective February 19, 1936, as a 
live poultry market under the provisions of Section 502(a) of the 
Packers and Stockyards Act, as amended (7 U.S.C. 218a(a) ). 


2. On June 8, 1942, License No. 2526 was granted to the re- 
spondent upon a showing that his financial condition would enable 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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and him to fulfill his obligations as a licensee engaged in the business 
uch of buying, selling, and handling of live poultry in interstate 
as commerce. 7 U.S.C. 218a(b); 9 CFR 201.14. 






3. (a) On April 21, 1950, as shown by Government Exhibit 1, 


a the respondent’s working capital was as follows: 


ud. 











CURRENT ASSETS 


Ci i oie isi cen iineiaiana wpa $500.00 
Merchandise Inventory -._----------- 



























k. caniiieaiaiinas 
ae 6- . oot » RBI sccciteeesieeceee $700.00 
ry sities 
ck 
3, CURRENT LIABILITIES 
. Accounts payable for live poultry____$3,357.12 
ee BN ith gh ee oe een ee Ey ee 
a 
siissneiraiiiieintapaiiecagliaa tamale 4,357.12 
-h > 
- © . >. i wetuenbeeaee $3,657.12 
ef 
ft (b) On January 29, 1951, as shown on pages 21-23 of the 
, transcript, the respondent’s working capital was as follows: 
; CURRENT ASSETS 
e Ct OE RES nna ascended $500.00 
0 Merchandise Inventory ~--.---------- 
2 a. a ee ee $550.00 
; snicinibintidea 


CURRENT LIABILITIES 
Accounts payable for live poultry__-_$2,402.00 








OD sive iivitsticnieicsvitiale ached $1,852.00 








4, On or about May 19, 1950, the respondent’s average weekly 
purchase of live poultry amounted to approximately $200. 
(Government Exhibit 2). 


5. The respondent has failed to keep and maintain any books 
or records pertaining to his business. 
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CONCLUSIONS 


The respondent obtained a live poultry license upon a showing 
that he had current assets equal to his current liabilities and, in 
addition thereto, sufficient working capital to equal 25 percent 
of his anticipated average weekly purchases and/or sales of live 
poultry. 9 CFR 201.14. (By administrative interpretation, only 
liquid assets are considered as current assets, which has the 
effect of excluding from the respondent’s assets such items as 
real estate, automobiles, furniture and fixtures, etc.) Section 
505 of the act (7 U.S.C. 218d) provides that the Secretary may 
revoke the license of an offender if it is found that the licensee 
has flagrantly or repeatedly violated the act. Section 201.15 of 
the regulations (9 CFR 201.15), issued pursuant to the act, 
provides that a licensee must maintain at all times a financial 
condition at least equal to that required for the issuance of a 
license (9 CFR 201.14) or, in lieu thereof, maintain a satisfactory 
surety bond or its equivalent, and that upon failure of the 
licensee to maintain such a financial condition or surety bond 
his license may be revoked. 


Upon the basis of the findings of fact herein, it is evident that 
the respondent (1) failed to maintain the financial condition 
required by the regulations for the retention of his license, (2) 
repeatedly purchased live poultry during times when his financial 
condition did not meet the requirements of the regulations, (3) 
failed to execute and maintain a surety bond or its equivalent 
as required by the regulations, and (4) failed to maintain books 
and records which would disclose all transactions involved in his 
business (7 U.S.C. 221). These failures to comply with the pro- 
visions of the act and the regulations constitute repeated and 
flagrant violations of the act for which the respondent’s license 
should be revoked. 

ORDER 

The respondent’s license is revoked, effective 30 days from the 
date hereof, unless within that time the respondent obtains a 
statement in writing from the Director of the Livestock Branch 
to the effect that he has complied with the financial requirements 
of the act and the regulations or has filed with the Director of 
the Livestock Branch a licensee bond or its equivalent as required 
by the regulations. 


Effective also 30 days from the date hereof, the respondent 
shall keep such books and records as will fully and correctly 
disclose all transactions involved in his business, including: 
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1. Records of purchases and sales of live poultry showing the 
weights, price, sellers and purchasers. 


2. Detailed records of all assets and liabilities involved in his 
business. 


3. Bank statements, cancelled checks, invoices and other papers 
relating to his transactions in live poultry. 


(No. 2783) 


In re PHILLIPS, D (O.H.). P&S Doc. No. 1857. Decided May 14, 
1951. 


Suspension of Registration—Violation of Act— 
Cease and Desist—Consent Order 


Where the order of inquiry charged respondent with violating section 312 (a) 
of the act, and respondent in a stipulation admitted the material facts 
alleged in the order of inquiry and consented to the issuance of an order, 
but denied that he wilfully violated the act, respondent is ordered to 
cease and desist from engaging in the unfair, unjustly discriminatory, 
and deceptive practices set out in the findings of fact, and his registra- 
tion is suspended for a period of 60 days.* 


Mr. Jerome S. Ducrest for Production and Marketing Administration. 
Mr. D (0.H.) Phillips, of Fort Worth, Texas, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), initiated by an Order of 
Inquiry and Notice of Hearing filed by the Director of the Live- 
stock Branch, Production and Marketing Administration. The 
respondent is charged with having engaged in an unfair, unjustly 
discriminatory, and deceptive practice in violation of the act. 
On April 18, 1951, the respondent filed a stipulation admitting 
the material allegations of fact in the Order of Inquiry and 
Notice of Hearing, denying that he wilfully violated the act, and 
consenting to the issuance of an order requiring him to cease 
and desist from continuing the practices complained of and 
suspending his registration for a period of sixty days. The 
Livestock Branch, by its attorney, recommended that an order be 
issued in the terms of the stipulation. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, herein- 
after referred to as the stockyard, at all times mentioned 
herein, was a posted stockyard subject to the provisions of the act. 


2. The respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock on his own account and 
at the times mentioned herein was so registered. 


3. At various times during the years 1947 and 1948, respond- 
ent, at the stockyard, pursuant to an agreement with S. B. Ralls, 
calf and yearling salesman for the Fifer Livestock Commission 
Company, permitted livestock consigned to the Fifer Livestock 
Commission Company for sale on a commission basis to be 
weighed to respondent’s account by said S. B. Ralls, resold the 
livestock at large increases in price, and shared the profits from 
such transactions with said S. B. Ralls. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that the 
respondent has engaged in an unfair, unjustly discriminatory, 
and deceptive practice contrary to the provisions of Section 312 


(a) of the act. 


Inasmuch as the complainant has joined with the respondent 
in recommending that an order be issued requiring the respondent 
to cease and desist from the acts complained of and suspending 
the respondent’s registration for 60 days, the recommended order 
will be issued. 

ORDER 

The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practice which is 
set out above in the Findings of Fact and the Conclusion. 


Respondent’s registration is suspended for a period of 60 days 
from the effective date hereof. This order shall become effective 
on the sixth day after service upon the respondent. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 2784) 


In re DENVER UNION STOCK YARDS COMPANY. P&S Doc. No. 450. 
Decided May 21, 1951. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the order of June 8, 1948, as presently 
modified and extended is further extended to and including September 
17, 1951, and this order shall become effective on June 19, 1951. 


Mr. John J. Murray for Livestock Branch, Production and Marketing 
Administration. Mr. Ashley Sellers of McFarland and Sellers, of 
Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). Respondent is 
presently operating under an order issued on June 8, 1948 (7 A.D. 
451), as modified and extended by subsequent orders. 

By petition filed on May 14, 1951, respondent has requested 
that an order be issued authorizing it to continue to assess the 
current charges for a period of ninety days following the expira- 
tion of the current authorization. 

The order of June 8, 1948, and subsequent orders which 
authorized the charges currently in effect were preceded by 
notices of the actions proposed published in the Federal Register 
and opportunities for interested parties to be heard on the 
matters. No protest against any of the actions was received. This 
order merely continues the present charges in effect for an addi- 
tional period of ninety days. In view of the foregoing it is found 
that notice and public procedure on this rule are unnecessary. 

On May 15, 1951, the Livestock Branch filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed the order of June 8, 1948, 
as presently modified and extended is further extended to and 
including September 17, 1951. 


This order shall become effective on June 19, 1951. 


A copy of this order shall be served upon each of the parties 
by registered mail or in person. 
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(No. 2785) 
PACA Doc. No. 5290.* Decided May 1, 1951. 


Dismissal—Settlement between Parties 


Where the parties entered into an agreement to compromise the dispute and 
signed and submitted for the record a “Stipulation for Settlement” 
authorizing dismissal of the complaint, the complaint is dismissed. 


Mr. Robert M. Rubenstein, of New York, New York, for complainant. 
Mr. Robert D. Campbell, of Puyallup, Washington, and Messrs. Mifflin 
& Mifflin, of Seattle, Washington, for respondent. Mr. Robert G. Rue, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
involving two carloads of frozen strawberries alleged to have 
been sold by respondent to complainant in May 1949. Formal 
complaint was filed on September 28, 1949, but later revised 
and filed again on December 7, 1949. 

On February 23, 1950, respondent was served with a copy of 
the formal complaint together with a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch. Complainant’s attorney was served with a 
copy of the report of investigation on February 20, 1950. 


Respondent’s answer, filed with the Department on March 13, 
1950, denies liability on various grounds and requests oral 
hearing. 


On April 6, 1951, the parties entered into a compromise agree- 
ment and signed a “Stipulation for Settlement” which authorized 
dismissal of the complaint. 


Accordingly, the complaint filed herein is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2786) 


EAST COAST DISTRIBUTORS v. STEVENSON PRODUCE. PACA Doc. 
No. 5513. Decided May 3, 1951. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold a carload of bananas to respond- 
ent, but that the latter has not paid the agreed purchase price, and 
where respondent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the agreed purchase price is in violation of the act, for 
which reparation should be awarded complainant.* 


East Coast Distributors, of Miami, Florida, respondent pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received September 27, 1950. Formal 
reparation complaint was filed January 18, 1951, alleging that 
complainant sold and delivered a carload of bananas to respond- 
ent on or about August 24, 1950, but that respondent has not paid 
the agreed purchase price of $1,084.31. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant on March 16, 1951. Copies of the report of investiga- 
tion and the formal complaint were served upon respondent on 
March 14, 1951. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 
20 days thereafter and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Respondent has not filed an answer. The issu- 
ance of an order is, therefore, authorized without further 
proceedings. 

FINDINGS OF FACT 

1. Complainant, East Coast Distributors, is a partnership com- 
posed of I. Hecht, Jr., Louis Grossman and Robert J. Gordon, 
whose address is P.O. Box 112, Miami, Florida. 


2. Respondent, Stevenson Produce, is a partnership composed 
of Woodrow W. Stevenson and Earnest R. Stevenson, whose 
address is Thomasville, North Carolina. At the time of the 
transaction complained of herein respondent was licensed under 
the act. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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3. On or about August 24, 1950, in the course of interstate 
commerce, complainant sold to respondent a rolling carload of 
bananas, BREX 175129, which carload contained 420 stems of 
Santa Marta bananas weighing 24,925 pounds, at the agreed 
price of $4.25 per hundredweight, f.o.b. Miami, plus $25 mes- 
senger service, or a total invoice price of $1,084.31. 


4. Car BREX 75129 was shipped from Miami, Florida, on 
August 23, 1950, and arrived in Thomasville, North Carolina, at 
3:36 p.m., Saturday, August 26, and respondent was notified of 
its arrival at 9:30 a.m., on August 28, 1950. 


5. Respondent accepted the bananas at destination on August 
28, 1950, but has not paid the agreed contract price, or any part 
thereof. 


6. Formal complaint was filed on January 18, 1951, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c) ). 

Complainant sold a rolling car of bananas to respondent. The 
car arrived on Saturday and respondent was not notified of 
arrival until Monday morning. In the course of the investigation 
of this case respondent stated that when he opened the car at 
about 1 o’clock p.m. that day he found the temperature over 100 
degrees and the bananas all ripe and soft. The railroad exception 
report, dated Monday, August 28, 1950, shows the car tempera- 
ture as 93 degrees and the condition of the bananas “overripe 
and about all of them beyond use.’ The evidence before us 
indicates that complainant performed its part of the contract 
by shipping bananas which complied with contract specifications. 
Respondent’s remedy, if any, would appear to be against the 
carrier. 

Respondent’s failure to pay complainant the agreed purchase 
price is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,084.31, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,084.31, with interest there- 
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on at the rate of 5 percent per annum from September 1, 1950, 
until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2787) 


NIEDERER & HIRSCH v. OPP PRODUCE COMPANY. PACA Doc. No. 
5514. Decided May 3, 1951. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold oranges and grapefruit to 
respondent, but that the latter failed to pay the agreed purchase prices, 
and where respondent failed to file an answer to the complaint, held, 
respondent’s failure to answer the complaint constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
its failure to pay the agreed prices is in violation of the act, for which 
complainant should be awarded reparations.* 


Messrs. Niederer and Hirsch, of Produce, Florida, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
wherein complainant seeks to recover $723.75, the purchase price 
of two loads of citrus fruit allegedly sold to respondent on April 
18 and April 25, 1950. Informal complaint was received on 
October 23, 1950, and a formal complaint was filed on February 
23, 1951. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant on March 17, 1951. Copies of the report of investiga- 
tion and the formal complaint were served upon respondent on 
March 19, 1951. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 
20 days and that, in accordance with section 47.8(c) of the rules 
of practice, failure to file an answer would constitute a waiver 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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of oral hearing and an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Niederer & Hirsch, is a partnership composed 
of Walter Niederer and Ed Hirsch, whose address is Produce, 
Florida. 


2. Respondent is an individual, William N. Grantham, trading 
- as Opp Produce Company, whose address is Opp, Alabama. 
Respondent was not licensed, but was operating a business subject 
to license under the act at the time of the transaction involved 
in this case. Respondent applied for and was issued a license on 
May 3, 1950, and in that connection paid arrearage in the amount 
of $5.83. 


3. On or about April 18, 1950, in the course of interstate com- 
merce, complainant sold to respondent 90 boxes of oranges at $4 
per box, or $360, and six packages of grapefruit at $5.50 a pack- 
age, or $33. The total purchase price was $393. 


4. Fruit which conformed with the terms of the contract of 
April 18, 1950, was delivered to respondent in Produce, Florida, 
and transported by respondent to Alabama for resale. 


5. On or about April 25, 1950, in the course of interstate com- 
merce, complainant sold to respondent 80 boxes of oranges at 
$3.85 a box, or $308, and seven boxes of grapefruit at $3.25 a 
box, or $22.75. The total purchase price was $330.75. 


6. Fruit which conformed with the terms of the contract of 
April 25, 1950, was delivered to respondent in Produce, Florida, 
and transported by respondent to Alabama for resale. 


7. The total purchase price for the produce sold on April 18 
and April 25, 1950, is $723.75, no part of which has been paid by 
respondent. 


8. Informal complaint was received on October 23, 1950, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c) ). 
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Respondent failed to account for citrus fruit sold to him by 
complainant on April 18 and 25, 1950, for a total amount of 
$723.75. The fruit was purchased f.o.b., complainant’s place of 
business in Produce, Florida, and transported by respondent, by 
truck, to points in Alabama for resale. 


Respondent’s failure to pay the purchase prices in connection 
with these transactions is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$723.75, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $723.75, with interest thereon 
at the rate of 5 percent per annum from May 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2788) 


TRULYN SHIPPERS v. CENTRAL PRODUCE COMPANY. PACA Doc. 
No. 5257. Decided May 3, 1951. 


Rejection without Reasonable Cause—Failure to Prove Lack of 
Suitable Shipping Condition—Damages 


Where respondent purchased a carload of U.S. No. 1 tomatoes from com- 
plainant on an f.o.b. basis and rejected the tomatoes on arrival, claim- 
ing they were not in suitable shipping condition, held, in an action by 
complainant for the loss sustained on resale of the tomatoes, that 
respondent failed to prove the tomatoes were not in suitable shipping 
condition at the time of shipment, and reparation should be awarded 
complainant for the contract price less the amount realized, consisting 
of the resale net proceeds and a claim paid by the carrier.* 


Rejection of Commodity—Effect of Notice of Rejection 
Transmitted by Carrier 


Where buyer rejected carload of tomatoes to carrier who notified seller, 
held, it was immaterial that notice of rejection was transmitted through 
carrier and seller was justified in diverting tomatoes for resale.* 


Messrs. Bane & Bane, of Uniontown, Pennsylvania, and Messrs. Hardin 
& Little, of Edinburg, Texas, for complainant. Mr. Richard S. Oyler, of 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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Jubelirer, Smith & Oyler, of Altoona, Pennsylvania, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks reparation for damages alleged to have been 
sustained as a result of respondent’s unjustified rejection of a 
carload of tomatoes sold to respondent by complainant. Informal 

-complaint was received by the Regulatory ’Division, Fruit and 
Vegetable Branch, on July 27, 1949. Formal complaint was filed 
on September 29, 1949. Copies of the formal complaint and the 
Department’s report of investigation were served by registered 
mail upon respondent on December 16, 1949. On December 19, 
1949, a copy of the report of investigation was served upon 
complainant. 

An answer to the formal complaint was filed by respondent on 
January 4, 1950. Respondent alleges that the tomatoes were not 
loaded on the day of shipment as it had the right to expect; and 
that the tomatoes were abnormally deteriorated on arrival and, 
therefore, could not have been in suitable shipping condition at 
the time of shipment. Respondent also alleges that complainant 
diverted the shipment without notice in violation of their under- 
standing that adjustment would be made on the basis of a federal 
inspection. An oral] hearing was requested. 

A hearing was held at Uniontown, Pennsylvania, on June 22, 
1950. Both parties were represented by counsel. Complainant 
offered in evidence the deposition testimony of one of its partners, 
T. E. Stephens, and the oral testimony of H. M. Show, freight 
agent of the Pennsylvania Railroad. Samuel Georgiana, a partner 
in respondent firm, and W. M. Kidman, an inspector for the 
Railroad Perishable Inspection Agency, appeared and testified 
for the respondent. 

FINDINGS OF FACT 


1. Complainant is a partnership composed of T. E. Stephens 
and L. N. Stephens, doing business as Trulyn Shippers, whose 
address is 821 East Harriman Street, Edinburg, Texas. 


2. Respondent is a partnership composed of Tony Georgiana, 
Joseph F. Georgiana, and Samuel C. Georgiana, doing business 
as Central Produce Company, whose address is 89 North Beason 
Avenue, Uniontown, Pennsylvania. At the time of the transaction 
herein complained of, respondent was licensed under the act. 
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3. On or about May 31, 1949, through J. E. Nelson & Sons, a 
broker located at Altoona, Pennsylvania, complainant entered 
into a contract to sell to respondent 730 lugs of U.S. No. 1 
tomatoes, size 5 x 5 and larger, Jak-a-lak brand, contained in car 
ART 15429, at the agreed price of $2.60 per lug, or a total of 
$1,898, f.o.b. Edinburg, Texas. 


4. On or about May 31, 1949, pursuant to said contract, car 
ART 15429, containing tomatoes which had been loaded during 
the period beginning about 2:10 p.m., on May 30, 1949, and 
ending about 12:30 a.m., on May 31, 1949, was shipped from 
Edinburg, Texas, to respondent at Uniontown, Pennsylvania. 
The tomatoes had been officially inspected and certified as grading 
U.S. No. 1 at shipping point. 


5. The shipment was handled under normal transportation 
service and conditions. It arrived at Uniontown, Pennsylvania, 
at 7:30 a.m., on June 6, 1949. At 8:30 a.m. of the same day, 
respondent was first notified of the shipment’s arrival, at which 
time respondent’s Samuel Georgiana personally inspected the 
shipment and was of the opinion that there was an average 
of 10 percent decay. The Railroad Perishable Inspection Agency 
inspected the top layer of the carload at about 10:45 a.m. on 
June 6, 1949. This restricted inspection disclosed an average of 
14 percent decay. 

6. Upon instructions received from respondent, the broker sent 
to complainant at 11:08 a.m. on June 6, 1949, the following wire: 

“TOMATOES 15429 ARRIVED UNIONTOWN SHOWING 

10 PERCENT DECAY BEST CAN DO GET CENTRAL 

ACCEPT 1.75 FOB ANSWER QUICK CONFIRMING AC- 

CEPTANCE THIS BASIS.” 


Complainant wired a reply to the broker at 11:15 a.m., c.s.t. on 
June 6, 1949, as follows: 

“WE ORDERING GOVERNMENT INSPECTION 15429 

WILL ADVISE AS WE DON’T BELIEVE CAR WILL SHOW 

10 PERCENT DECAY FEEL SURE YOUR CUSTOMER 

ONLY TRYING TO GET ALLOWANCE.” 


7. Immediately upon receipt of the broker’s wire quoted in 
finding 6, complainant ordered inspection of the tomatoes at 
Uniontown, Pennsylvania, through the Government inspection 
office at Harlingen, Texas. 


8. At 4:15 p.m. on June 6, 1949, respondent gave written notice 
to the freight agent of the Pennsylvania Railroad at Uniontown, 
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Pennsylvania, that the car of tomatoes was being rejected on 
account of condition. At 4:20 p.m. on the same day the freight 
agent wired complainant of respondent’s rejection and requested 
instructions as to disposition of the tomatoes. Complainant replied 
by wire sent at 3:11 p.m., c.s.t., on June 6th and received by the 
freight agent on the morning of June 7th, as follows: 

“WE ARE AWAITING OUTCOME OF GOVERNMENT 

INSPECTION ART 15429 WILL ADVISE DISPOSITION IF 

ANY LATER THANKS.” 


. Sometime during the late afternoon of June 6, 1949, complainant 
canceled its order for Government inspection. 


9. At 4:20 p.m., c.s.t., on June 6, 1949, complainant wired the 
broker, J. E. Nelson & Sons, Altoona, Pennsylvania, that car ART 
15429 was being diverted and would be handled for respondent’s 
account. At 4:35 p.m., c.s.t., on the same day complainant wired 
instructions to the freight agent at Uniontown, Pennsylvania, 
to divert the car to J. Shapiro & Company, New York, New York. 
This wire was received by the freight agent at 8:30 a.m. on 
June 7, 1949. 


10. The parties exchanged the following wires on June 7, 1949: 
Respondent to complainant at 1:25 p.m. 


“J. E. NELSON ADVISES YOU DIVERTED CAR TO- 
MATOES NUMBER ART 15429 AND SELLING FOR MY 
ACCOUNT FOR YOUR INFORMATION RPIA INSPECTION 
SHOWS 14 PERCENT DECAY THIS YOUR TOMATOES 
I BOUGHT CAR USONE GRADE.” 


Complainant to respondent at 2:05 p.m., c.s.t. 

“YOU ARE RIGHT YOU BOUGHT USONE TOMATOES 
AND THAT CERTIFICATE NUMBER IS 286285 NO MEN- 
TION MADE ABOUT R.P.I.A. INSPECTION WE CONTEND 
THAT YOU HAD NO RIGHT TO REFUSE TO RAILROAD 
UNTIL YOU HAD CAR INSPECTED BY GOVERNMENT 
WE SELLING FOR YOUR ACCOUNT ART 15429.” 


11. At 5:30 p.m. on June 7, 1949, car ART 15429 was diverted 
to New York City. A Federal inspection on June 12, 1949, at 
9 p.m., disclosed the following: 

“Condition: Approximately 15% mature green, 35% turning, 

40% ripe and firm. 6 to 9% averaging 8% decay, Bacterial Soft 

Rot, all stages. 6 to 15%, averaging 9% with numerous slightly 

sunken and discolored areas occurring mostly over shoulders.” 





No. 2788 TRULYN SHIPPERS v. CENTRAL PRODUCE CO. 659 
Cite as 10 A.D. 655 


12. On or about June 13, 1949, the tomatoes were sold on the 
New York auction market by J. Shapiro & Company for net 
proceeds of $537.81. On August 3, 1950, complainant received 
$232.64 in settlement of a claim filed with the railroad which 
transported the tomatoes. 


13. Formal complaint was filed September 29, 1949, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends that it had the right to expect the 
tomatoes were loaded on the day of shipment, May 31, 1949, 
whereas they were loaded on May 30, 1949. The federal inspection 
certificate states that inspection began at 2:10 p.m., May 30, 
1949, and was completed at 12:30 a.m., May 31, 1949. The loading 
took place during the same period. According to the deposition 
testimony of T. E. Stephens, the period of time taken for loading 
was normal for tomatoes which first had to be graded, wrapped 
and packed. At the time of sale, approximately 10 a.m., May 31, 
Stephens told the broker the car was loaded and gave him the 
car number and manifest. The carload moved that night by the 
regular and only train available at Edinburg for cars billed out 
during the day. There appears to have been no misrepresentation 
on the part of complainant concerning the loading and shipping 
of the car. The time of loading and shipping are relevant only 
in connection with the warranty of suitable shipping condition, 
which we discuss later. 

Respondent next contends that its notice of rejection of the 
carload of tomatoes to the carrier was not a rejection insofar 
as complainant was concerned and that complainant acted in an 
arbitrary manner in diverting the carload before it had been 
federally inspected. These contentions are without merit. The 
pertinent facts, in chronological order, are as follows: On June 6, 
1949, Samuel Georgiana told the broker the tomatoes would not 
be accepted unless an adjustment in price was given by com- 
plainant. A federal inspection was ordered by complainant and 
respondent was so informed. Respondent rejected the carload to 
the carrier and, according to the testimony of Georgiana, ordered 
a federal inspection at approximately the same time. If such 
inspection was ordered, complainant was not informed thereof. 
The carrier, acting promptly and in accordance with its usual 
procedure, notified complainant of respondent’s rejection and 
requested instructions for disposition. Complainant received 
notice of respondent’s rejection and it is immaterial that the 
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notice was transmitted by the carrier. Complainant canceled its 
order for federal inspection and requested the carrier to divert 
the carload to New York. 

Two courses of action were available to respondent when it 
decided to reject the carload of tomatoes: (1) give notice of 
rejection immediately, in which case respondent would take a 
chance that the car might be moved or disposed of before an 
official inspection could be made; or, (2) delay giving notice of 
rejection, ask for an inspection within the 24-hour period, and 
give notice of rejection within an hour after receiving the results 
* of the inspection. Respondent took the first course. It is concluded 
that complainant, after receiving notice of respondent’s rejection 
from the carrier, was justified in diverting the carload for resale. 

The contract involved herein was a sale by description. Com- 
plainant represented that the tomatoes were Jak-a-lak brand, 
U.S. No. 1 grade, at the time of sale. The agreed basis of sale 
was f.o.b. Edinburg. The federal shipping point inspection cer- 
tificate establishes that the tomatoes, at the time of sale and 
shipment, were of the brand and grade warranted. There is no 
conflicting evidence. The certificate states as to grade and 
condition: “Stock mature green, firm, well to fairly well formed, 
smooth to fairly smooth; no decay; grade defects average within 
tolerances.” The United States Standards for fresh tomatoes 
(7 CFR 51.419) with reference to the U.S. No. 1 grade, provides 
as follows: 

“In order to allow for variations incident to proper grading 
and handling, not more than 10 percent, by count, of the 
tomatoes in any lot may fail to meet the requirements of this 
grade, but not more than one-half of this tolerance, or 5 per- 
cent, shall bé allowed for defects causing serious damage, 
including not more than 1 percent for soft ripe tomatoes or 
tomatoes affected by decay at shipping point or in shipments 
from Mexico when inspected at points of entry into the United 
States. In addition, en route or at destination, a total tolerance 
of not more than 5 percent shall be allowed for soft ripe to- 
matoes and tomatoes affected by decay, and a tolerance of not 
more than 5 percent shall be allowed for tomatoes damaged by 
shoulder bruises or badly discolored or sunken shoulder scars, 
and similar scars found on any parts of the tomatoes in addi- 
tion to those permitted under the 10 percent tolerance for 
defects.” 


In addition to the express warranties in the contract of sale 
there was a warranty that the tomatoes were in suitable shipping 
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condition at the time of shipment (7 CFR 46.24(i) ). This means 
that the tomatoes, at the time of billing, were warranted to be 
in a condition which, if the shipment was handled under 
normal transportation service and conditions, would assure de- 
livery without abnormal deterioration at the destination specified 
in the contract of sale (7 CFR 46.24(j)). There appears to be 
no question but that the shipment, which was approximately 
514 days in transit, was handled under normal transportation 
service and conditions between Edinburg and Uniontown. 


At the oral hearing, Samuel C. Georgiana testified that early 
on the morning of June 6, 1949, he and his head floor man in- 
spected the carload of tomatoes. He testified further that they 
made a thorough inspection, looking at tomatoes in lugs from 
various parts of the load, and that in his opinion there was an 
average of 10 percent decay. The tomatoes were also inspected 
at Uniontown by the Railroad Perishable Inspection Agency. Its 
report contains the following findings: 

“Fair to good quality and appearance. Fairly uniform size in 

various pack sizes. Smooth and well formed, few tomatoes are 

fairly smooth. Mature and firm. Few tomatoes interspersed 
show dark scarring, mostly shoulder scars. Average from 


counts 37% green, 27% turning, 22% ripe and 14% decay.” 


The tomatoes were also inspected at New York on the evening 
of June 12, 1949, after they had been unloaded from the car. The 
federal certificate shows an average of 8 percent Bacterial Soft 
Rot and 9 percent with numerous slightly sunken and discolored 
areas occurring mostly over the shoulders. Since decay is progres- 
sive, the amount of decay at Uniontown, 6 days before, must have 
been less than 8 percent. What appears to be a conflict between 
the R.P.I.A. inspection at Uniontown and the federal inspection 
at New York may be explained by the fact that the R.P.I.A. 
inspection was restricted to the lugs in the top layer of the car. 
It is well known that temperatures are ordinarily higher in the 
upper half of the car which results in greater deterioration. 
Jack Boles v. L. Yukon and Sons Produce Co., Inc., 7 A.D. 871. 
It is also possible that the condition which was noted at Union- 
town as decay actually included a portion of sunken and dis- 
colored areas. On the basis of the evidence, it is concluded that 
respondent has failed to sustain the burden of proving the 
tomatoes were abnormally deteriorated at the time of arrival at 
Uniontown on June 6, 1949. Respondent’s rejection was without 
reasonable cause. 
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The rejected tomatoes were promptly and properly resold at 
New York by J. Shapiro & Company on behalf of complainant. 
The gross proceeds were $1,354.40. Expenses incurred were 
$826.09, including $7.50 for federal inspection at New York. 
Apparently, the inspection was not made for purpose of resale 
but to aid complainant in proving its claim. Therefore, the cost 
of inspection is not allowed. The net proceeds of the resale 
amounted to $535.81. 

By letter dated August 31, 1950, complainant’s attorney notified 
. the Department that a claim had been filed against the carrier 
for damage to the tomatoes in transit between Uniontown and 
New York. From complainant’s brief the claim appears to be 
based upon a delay in transit and improper refrigeration. The 
Department was notified by letter dated September 26, 1950, 
that the claim had been settled and complainant had received 
the net amount of $232.64. 

Reparation should be awarded complainant against respondent 
in the amount of $1,129.55, which is the contract price of $1,898, 
less the amount realized by complainant, consisting of the resale 
net proceeds of $535.81 and $232.64 paid by the carrier. The 
facts should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,129.55, plus interest thereon 
at the rate of 5 percent per annum from July 1, 1949, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 2789) 
PACA Doc. No. 4843.* Decided May 3, 1951. 


Dismissal—Failure to Sustain Burden of Proof as to 
Existence of Agency Contract 


Where complainant alleged that he acted as respondent’s agent in purchasing 
and shipping a quantity of bananas which respondent rejected but 
complainant failed to sustain the burden of proving that any contract 
was agreed upon by the parties, the complaint for damages resulting 
from the rejection of the commodity is dismissed.** 

* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 

Index in this issue of Agriculture Decisions.—Ed. 
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Dismissal—Failure to File Countercomplaint 
within Limitation Period 


Where respondent’s counterclaim was not filed within 9 months after the 
cause of action accrued, the counterclaim is dismissed for lack of 
jurisdiction.* 

Mr. J. C. Halbersleben, of Provo, Utah, for complainant. Messrs. Golbus & 
Golbus, of Chicago, Illinois, and Messrs. Cullen and A. Sherman 
Christenson, of Christenson & Christenson, of Provo, Utah, for respond- 
ent. Mr. S. E. Paul, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed January 29, 1947. Formal com- 
plaint was filed on May 5, 1947, in which complainant alleges 
the sale of one trailer truckload of green, selected, salable bananas 
weighing 27,850 pounds at an agreed price of 5 cents per pound, 
plus a dock fee of $15, or a total of $1,407.50, less an allowance 
of $150, leaving the amount claimed as $1,257.50, f.o.b. shipping 
point * * *, Florida. A copy of the complaint and a copy of 
the report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, were served upon respondent on 


- October 20, 1947. A copy of the report of investigation was served 


upon complainant on October 17, 1947. 

Respondent filed an answer on December 5, 1947, denying 
liability to complainant and, on the same date, filed a counter- 
claim, in which he seeks to recover $1,548.28 for losses suffered 
in connection with an earlier shipment of bananas purchased 
from complainant. Respondent requested an oral hearing. 

An oral hearing was held at * * *, Utah, on March 23, 1950. 
Both parties were represented by counsel. Complainant did not 
appear in person, but his deposition was received in evidence. 
Respondent, * * *, as well as three other witnesses, testified in 
respondent’s behalf. At the conclusion of the oral hearing, at the 
request of the attorney for the complainant, the hearing record 
was held open for the receipt of additional testimony from the 
complainant by way of deposition. Thereafter, the supplemental 
deposition was taken, served and filed. Briefs were filed by both 
parties. 

FINDINGS OF FACT 


1. Complainant, * * *, is an individual whose business address 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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is * * *, Florida. At the time of the transactions involved 
herein complainant was licensed under the act. 


2. Respondent is an individual, * * *, doing business as * * *, 
whose address is * * *, Utah. At the time of the transactions in- 
volved herein respondent was licensed under the act. 


3. On January 19, 1947, complainant shipped in trailer num- 
bered Fla. 1L88 from * * *, Florida, to respondent at * * *, Utah, 
27,850 pounds of bananas which were represented as being ex- 
cellent, full fruit. 


4. The shipment arrived at * * *, Utah, on January 22, 1947. 
Respondent inspected the bananas shortly after arrival and on the 
same day notified complainant by telephone that the shipment 
was rejected. 


5. Formal complaint with respect to the truckload shipment 
was filed on May 5, 1947, which was within 9 months after the 
alleged cause of action accrued. 


6. Respondent’s counterclaim relates to a carload shipment of 
bananas that arrived at * * *, Utah, on or about January 10, 1947. 
Complaint concerning this transaction was filed on December 5, 


1947, which was more than 9 months after the alleged cause of 
action accrued. 


CONCLUSIONS 


Complainant’s claim for $1,257.50 is based on the theory that 
complainant acted as respondent’s agent in purchasing, paying 
for and shipping the truckload of bananas in question. If com- 
plainant was acting in the capacity alleged, he should be seeking 
reimbursement for money paid out on respondent’s behalf, and 
payment for his services. To support such a claim, complainant 
should have offered proof of the purchase, including from whom 
the purchase was made and the price of the bananas, plus 
proof that payment was made to the seller. There is not the 
slightest suggestion of any such evidence in the record. 


Respondent denies the alleged agency agreement. Respondent 
says, in effect, that he agreed to buy the bananas from com- 
plainant, subject to inspection and acceptance on arrival at * * *, 
Utah; that complainant represented the bananas as excellent, full 
fruit; that the bananas tendered under the contract were not of 
that quality; and that he was entitled to and did reject the 
shipment. 


Complainant’s version of the agreement is supported by com- 
plainant’s testimony and by certain telegrams sent by com- 
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plainant to respondent. But respondent’s version is also supported 
by testimony and telegrams. Since complainant had the burden 
of proving the contract, and in our opinion has failed to sustain 
that burden, we conclude: (1) a contract is not established; (2) 
respondent was under no obligation to accept the bananas; and 
(3) the complaint should be dismissed. 

The counterclaim filed by respondent involves a carload of 
bananas shipped by complainant to respondent. This shipment 
arrived at * * *, Utah, on or about January 10, 1947, and was 
accepted by respondent. Prior to arrival respondent paid to com- 
plainant all or a part of the purchase price. It is unnecessary to 
determine whether there is any merit to the claim asserted by 
respondent in connection with this transaction. It is evident that 
respondent’s cause of action, if any, arising out of the transaction 
accrued in January 1947. No complaint in regard thereto was 
filed until December 5, 1947, or more than 9 months after the 
alleged cause of action accrued. The filing of complainant’s com- 
plaint on the truckload shipment did not toll the statute as to 
the carload shipment involved in the counterclaim, because they 
were separate transactions. Ricks Fertilizer Company v. M. Dunn 
& Company, 5 A.D. 194, PACA Docket No. 4421, 8S. 3257. For 
lack of jurisdiction, the counterclaim must be dismissed. 


ORDER 
The complaint is dismissed. 
The counterclaim is dismissed. 


Copies hereof shall be served on the parties. 


(No. 2790) 


Buck WEISS-ROTHMAN & SOLOMON v. W. A. HUFF, JR. PACA 
Doc. No. 5429. Decided May 7, 1951. 


Breach of Contract—Failure to Ship Produce in 
Accordance with Terms of Contract 


Where complainant and respondent entered into a contract whereby thé 
latter was to ship cabbage to complainant to be handled on consignment 
and complainant advanced $2,500 to respondent in connection therewith, 
which advance was to be liquidated by deductions of $100 on each 
shipment, and where respondent did not ship cabbage as required by 
the terms of the contract, but shipped complainant only two carloads 
and one truckload of cabbage, held, respondent’s failure to make 
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shipments in accordance with the terms of the contract is in violation 
of the act, and complainant is entitled to an award of reparation in 
the amount of the balance due on the advance made to respondent.* 


Failure to Pay Balance on Advance—Default 


Where complainant sought to recover the balance alleged to be due on an 
advance to respondent, in connection with a contract for shipments of 
cabbage for handling on consignment, and where respondent failed to 

file an answer, it is held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and his failure to 
repay the balance of the advance is in violation of the act, for which 
complainant should be awarded reparation.* 


, Mr. G. R. Schmelzer, of New York, New York, for complainant. Mr. E. D. 
Mulville, Presiding Officer. 


Decisiow by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on October 7, 1949, and a 
formal complaint was filed on July 28, 1950. An amendment to 
the formal complaint was filed on January 2, 1951. Complainant 
seeks to recover $530.60, the balance alleged to be due on an 
advance to respondent in connection with a contract for ship- 
ments of cabbage by respondent to complainant for handling on 
consignment. 


A copy of the complaint was served upon respondent on August 
31, 1950, and a copy of the amendment to the complaint was 
served upon respondent on February 5, 1951. A copy of the 
report of investigation made by the Regulatory Division of the 
Fruit and Vegetable Branch was served upon complainant’s 
representative on August 30, 1950, and upon respondent on 
August 31, 1950. A copy of a supplemental report of investigation 
was served upon complainant’s representative on February 2, 
1951, and upon respondent on February 5, 1951. 


At the time of the service of the formal complaint and also at 
the time of service of the amendment thereto, respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged. 
Respondent did not file an answer to the complaint or to the 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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amendment to the complaint. The issuance of an order is there- 
fore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Buck Weiss-Rothman & Solomon, is a partner- 
ship composed of Jacob Weiss, Emanuel Rothman, and Isador 
Solomon, whose address is 212 Miller Street, Newark, New Jersey. 


2. Respondent is an individual, W. A. Huff, Jr., whose address 
is Canal Point, Florida. Respondent was not licensed at the time 
of the transaction involved in this case, but was subject to 
license. Respondent subsequently applied for and was issued 
a license, at which time respondent paid arrearage covering the 
period of the transaction here involved. 


3. On or about December 1, 1948, in the course of interstate 
commerce, complainant and respondent entered into a contract 
providing that respondent would ship to complainant, for han- 
dling on consignment, quantities of cabbage, to be grown by 
respondent at Canal Point, Florida, during the following season. 
Complainant agreed to advance $2,500 to respondent, which 
amount was to be repaid by complainant deducting $100 from 
the gross proceeds on each shipment of cabbage made by 
respondent. 


4. On December 9, 1948, complainant forwarded to respondent 
a check in the amount of $2,500. The check was deposited by 
respondent and paid by the bank on which drawn. 


5. Respondent did not ship cabbage to complainant as required 
by the terms of the contract, but shipped complainant only two 
carloads and one truckload of cabbage. 


6. On or about March 10, 1949, complainant received at 
Newark, New Jersey, a carload of cabbage, FGE 21033, shipped 
by respondent from Canal Point, Florida. Complainant sold the 
cabbage, deducted $98.91 as commission, and applied the net 
proceeds of $869.77 on the advance. 

7. On or about March 16, 1949, complainant received at 
Newark, New Jersey, a carload of cabbage, NRC 18359, shipped 
by respondent from Canal Point, Florida. Complainant sold the 
cabbage, deducted $84.04 as commission, and applied the net 
proceeds of $663.39 on the advance. 


8. On or about April 1, 1949, complainant received at Newark, 
New Jersey, a truckload of cabbage shipped by respondent from 
Canal Point, Florida. Complainant sold the cabbage, deducted 
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$58.56 as commission, and applied the net proceeds of $436.24 
on the advance. 

9. Subsequent to the filing of the formal complaint, complainant 
received a check from respondent in the amount of $130.60 as 
part payment, in connection with this transaction. This sum and 
the net proceeds applied on the advance total $2,100. Thus there 
is a balance due of $400 on the advance, no part of which has been 
paid. 

10. Informal complaint was received October 7, 1949, which 
-was within nine months after the cause of action accrued. 


CONCLUSIONS 

Failure of respondent to file answers to the complaint and 
amendment thereto constitute admissions of the facts alleged in 
the complaint and the amendment, as provided for in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent agreed to make various shipments of cabbage to 
complainant to be sold on consignment. Complainant advanced 
respondent $2,500 in connection with the transaction, the advance 
to be liquidated by a deduction of $100 on each shipment. Re- 
spondent evidently sold most of its cabbage elsewhere, since 
only three shipments were made to complainant. Complainant 
applied the net proceéds of the three shipments, totaling $1,969.40, 
on the advance, leaving a balance due of $530.60. While applica- 
tion of the entire net proceeds in reduction of the amount due 
on the advance was not in accordance with the contract, the 
record indicates that such application was concurred in by 
respondent. In a letter to the Department dated October 17, 1949, 
respondent admits owing complainant the full amount claimed. 
Respondent has since paid complainant $130.60, leaving a balance 
of $400 due on the advance, no part of which has been paid. 

Respondent’s failure to make shipments of cabbage in accord- 
ance with the terms of the contract and repay the balance of the 
advance are in violation of section 2 of the act. The only damage 
established is the $400 balance of the advance. Complainant 
should be awarded reparation in the amount of $400, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $400, with interest thereon at 
the rate of 5 percent per annum from May 1, 1949, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 2791) 


MANNY COHEN COMPANY v. PERRONE & CAMPISANO FRUIT Co. 
PACA Doc. No. 5410. Decided May 8, 1951. 


Failure to Pay Net Proceeds of Sale—Contract of Purchase and Sale— 
New Agreement 


Where respondent-buyer rejected a shipment of cauliflower because of con- 
dition and the evidence showed that complainant-seller authorized the 
broker to make a new arrangement with the buyer to handle the 
shipment, that the broker made a new agreement with the buyer on 
complainant’s behalf whereby the buyer would handle the cauliflower 
for the seller’s account, that the net proceeds from the sale of the 
cauliflower were subsequently tendered to the seller by the buyer, but 
the seller refused the amount tendered and sued for the original pur- 
chase price, it is held, that, under the new agreement entered into by 
the parties, the seller is entitled to an award of reparation only, in the 
amount of the net proceeds of the sale.* 


Lawful Rejection of Commodity—Breach of Warranty 


Where complainant sold to respondent a car of U.S. No. 1 cauliflower on a 
delivered basis which was rejected by respondent upon arrival because 
a shipping point inspection showed that some of the cauliflower in the 
car was only fair and a few heads were of poor quality and color, with 
15 to 18 percent showing yellowish areas at edges of outer leaves and 
10 to 12 percent of the heads were spreading slightly, it is held, that the 
shipment would not have graded U.S. No. 1 at shipping point and 
could not have been U.S. No. 1 on arrival at destination, that this 
breach of the contract constituted a violation of the act by complainant, 
and that respondent was justified in rejecting the cauliflower.* 


Manny Cohen Company, of New York, New York, complainant pro se. 
Perrone & Campisano Fruit Company, of Louisville, Kentucky, respond- 
ent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a formal complaint was filed on June 9, 1950, in which com- 
plainant alleges that it sold to respondent a carload of cauliflower 
in October 1949; that cauliflower of the kind, quality, and grade 
called for by the contract was shipped to and accepted by 
respondent in compliance with the contract; that respondent has 
offered to pay complainant only $118.62, which complainant did 
not accept; and that the net invoice price of $428.25 is still due 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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and owing to complainant from the respondent. Complainant 
seeks an award of reparation in the amount of $328.25. 


On July 28, 1950, respondent was served by registered mail 
with a copy of the formal complaint and a copy of the report of 
investigation made by the Regulatory Division of the Fruit and 
Vegetable Branch. Complainant was likewise served with a copy 
of the report of investigation on July 27, 1950. Respondent’s 
answer was filed with the Department on August 15, 1950. 
Respondent admits the contract as alleged, but denies that com- 
plainant shipped cauliflower that met the specifications of the 
contract and denies that respondent accepted the shipment in 
compliance with the contract. Respondent does not deny tender- 
ing to complainant the net proceeds from the sale of the cauili- 
flower, rather than the invoice price. Respondent requests that 
the accounting set forth in the account sales, showing a net 
amount of $118.62 due complainant, be adjudged the correct 
amount and entered as “the judgment in full settlement of all 
claims of the complainant.” 


Since the amount involved in this proceeding does not exceed 
$500, the issues are being determined under the shortened pro- 
cedure provided by the rules of practice. Complainant requested 
that the complaint with attached exhibits and related correspond- 
ence between complainant, the Department, and the broker be 
considered as its opening statement of facts. Respondent desig- 
nated the answer and all papers filed in connection therewith as 
its answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Manny Cohen 
and Dorothy Cohen, doing business as Manny Cohen Company, 
whose post office address is 204 Franklin Street, New York 13, 
New York. 


2. Respondent is a partnership composed of Joseph F. Perrone 
and A. Campisano, doing business under the firm name of Perrone 
& Campisano Fruit Company, whose address is 307 S. Brook 
Street, Louisville, Kentucky. Respondent was licensed under the 
act at the time of the transaction involved in this proceeding. 


3. On or about October 10, 1949, in the course of interstate 
commerce, complainant sold to respondent a carload of U.S. No. 1 
cauliflower, size 12, at $1.75 per crate, delivered at Louisville, 
Kentucky, for a total price of $700, less freight of $271.75, or a 
net invoice price of $428.25. 
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4, The contract was negotiated by Charles J. DeGrella, a broker 
at Louisville, Kentucky, who acted in the transaction as agent for 
both complainant and respondent. A standard memorandum of 
sale incorporating the terms of the contract was issued by the 
broker on October 11, 1949. 


5. Complainant shipped from loading point in the County of 
Suffolk, New York, on October 10, 1949, to respondent at Louis- 
ville, Kentucky, 400 crates of cauliflower in car WFE 63025. The 
cauliflower was inspected at shipping point by the Railroad’ 
Perishable Inspection Agency, which inspection disclosed the 
following as to quality and condition: 


“Size large, some medium, few small. Good, some fair, few 
poor quality and color. Fairly well formed. Jackets generally 
well trimmed. From 15% to 18% show small yellowish areas 
at edges of outer eaves. Otherwise clean, crisp, and fresh ap- 
pearing. Heads whitish and clean. Heads compact, 10% to 12% 
spreading slightly.” 


6. The car of cauliflower arrived at destination on Friday 
afternoon, October 14, 1949. Respondent and the broker made a 
doorway inspection of five or six crates of the cauliflower and 
were of the opinion it was not up to contract specifications. 
Respondent then rejected the cauliflower to the broker, who 
promptly advised complainant of the condition found in the car 
of cauliflower and that the shipment was being rejected. Com- 
plainant authorized the broker to have respondent handle the 
cauliflower “the best way they saw fit.” 


7. The broker made a new agreement with respondent on behalf 
of the complainant whereby respondent would handle the ship- 
ment of cauliflower for complainant’s account. 


8. Respondent made a prompt and proper disposal of the cauli- 
flower in Louisville for a net amount of $118.62. Respondent 
tendered the net proceeds from the sale of the cauliflower to 
complainant, but complainant refused to accept the $118.62 in 
payment for the cauliflower. 


9. The formal complaint was filed on June 9, 1950, which was 
within 9 months from the time of accrual of the alleged cause 
of action herein. 

CONCLUSIONS 

The original contract in this case called for the delivery to 
respondent at Louisville, Kentucky, of a carload of U.S. No. 1 
cauliflower. In order to fulfill its part of the agreement, obviously 
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complainant was obligated to ship U.S. No. 1 cauliflower. U.S. 
grade standards provide that U.S. No. 1 cauliflower shall consist 
of compact heads which are not discolored, or over mature, which 
are free from soft or wet decay and from damage caused by 
wilting, fuzziness, riceyness, enlarged bracts, bruises, hollow 
stems, dirt or other foreign matter; that jacket leaves shall be 
fresh, green, well trimmed, and free from serious damage by any 
cause. The grade standards further provide that no more than 
10 percent of the heads in any container shall fail to meet the 
requirements of this grade. The shipping point inspection showed 
* that some of the cauliflower in this car was only fair and a few 
heads were of poor quality and color; that 15 to 18 percent 
showed small yellowish areas at edges of outer leaves; and that 
10 to 12 percent of the heads were spreading slightly. 


It is clear to us from the shipping point inspection that the 
shipment would not have graded U.S. No. 1 and that complainant 
failed to ship a car of cauliflower meeting contract requirements. 
It follows that the cauliflower could not have been U.S. No. 1 on 
October 14, the day the shipment arrived at destination. This 
breach of the contract by complainant was a violation of section 2 
of the act. 


Since complainant failed to deliver cauliflower which con- 
formed to the specifications of the contract, respondent was 
justified in rejecting the shipment, which it did on the day of 
arrival. The weight of the evidence is to the effect that when 
complainant was notified of the rejection, it authorized the broker 
to make some new arrangements with respondent and said for 
them to go ahead and handle the cauliflower the best way they 
‘saw fit. The broker then, on complainant’s behalf, persuaded 
respondent to handle the shipment for the shipper’s account in 
order to minimize the damage, since the cauliflower was so bad 
“it was just about unsalable.” 


The only question now for determination is concerning the 
amount that is due complainant from respondent under the new 
agreement entered into by the parties. The record indicates that 
respondent acted promptly in disposing of the cauliflower, 
realizing, as respondent stated, that the merchandise had to be 
handled fast and that had complainant diverted it to another 
terminal the cauliflower would not have brought a sufficient 
amount to cover freight charges. There is no indication that 
respondent was in any way negligent in the disposition of the 
cauliflower and respondent is, under the new agreement, liable 
to complainant for the net proceeds from the sale of the cauli- 
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flower, being $118.62, which amount respondent should pay. Since 
respondent tendered that amount to complainant, no interest 
should be assessed. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $118.62. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 2792) 


POUNDS PRODUCE COMPANY v. LORD & SPENCER Co. PACA Doc. 
No. 5515. Decided May 8, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the contract price 
of two carloads of U.S. No. 1 green cabbage sold to and accepted by 
respondent, and where the latter failed to file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and its failure 
to pay the agreed price is a violation of section 2 of the act, for which 
reparation should be awarded complainant.* 


Pounds Produce Co., of Palatka, Florida, complainant pro se. Mr. Gerald J. 
Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received August 23, 1950. Formal com- 
plaint was filed October 23, 1950, wherein complainant alleges 
that it sold to respondent two carloads of U.S. No. 1 green 
cabbage and that respondent accepted the shipments but has 
failed to pay any part of the agreed purchase price of $1,146.38. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served upon 
complainant November 13, 1950. On the same day copies of the 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of hearing and an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Norman R. 
Pounds, Norman R. Pounds, Jr., and Effie R. Pounds, doing 
business as Pounds Produce Company, whose post office address 
is Box 30, Palatka, Florida. 

2. Respondent, Lord & Spencer Co., is a corporation whose 
address is Boston Terminal Market, 31 Fargo Street, Boston 10, 
Massachusetts. At the time of the transactions involved herein, 
respondent was licensed under the act. 

3. On or about March 9, 1950, in the course of interstate com- 
merce, complainant contracted to sell to respondent one carload 
of U.S. No. 1 green cabbage containing 480 55-pound crates. 
The agreed purchase price was $1.95 per crate delivered Boston, 
Massachusetts, less freight of $350.81, or a total of $585.19. 

4. On or about March 11, 1950, in the course of interstate com- 
merce, complainant contracted to sell to respondent one carload 
of U.S. No. 1 green cabbage containing 480 55-pound crates. 
‘The agreed purchase price was $1.90 per crate delivered Boston, 
Massachusetts, less freight of $350.81, or a total of $561.19. 

5. Complainant, on March 9 and March 11, 1950, shipped from 
East Palatka, Florida, to respondent at Boston, Massachusetts, 
cars FGEX 57430 and FGEX 14656, respectively, containing 
cabbage conforming to the terms of the contract. 

6. Respondent accepted delivery of said shipments at Boston 
but has failed to pay any part of the total contract price of 
$1,146.38 which is due and owing to complainant. 

7. Informal complaint was filed within 9 months after the 
alleged cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
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waiver of oral hearing, as provided by the rules of practice (7 
CFR 47.8(c) ). 

Claim is here made with respect to two carloads of U.S. No. 1 
green cabbage sold by complainant to respondent. The record 
discloses that such carloads containing cabbage complying with 
the contract were shipped by complainant from East Palatka, 
Florida, to respondent at Boston, Massachusetts, and that re- 
spondent accepted the shipments upon arrival but has since 
failed to pay any part of the total purchase price of $1,146.38 
due and owing to complainant. 

The failure of respondent to pay complainant the agreed pur- 
chase price for the cabbage is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,146.38, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,146.38, with interest there- 
on at the rate of 5 percent per annum from April 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 2793) 


SITKIN Bros., INc. v. PACIFIC PRoDUCE. PACA Doc. No. 5518. 
Decided May 8, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold and delivered three truckloads of potatoes to re- 
spondent, and the latter received and accepted the potatoes, but failed 
to pay the purchase price, and failed to answer the complaint, held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay complainant the purchase price is a violation 
of the act, for which reparation should be awarded complainant.* 


Sitkin Bros., Inc., of New York, New York, complainant pro se. Mr. H. 
Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et. 
seq.). Complainant filed an informal complaint on December 19, 
1950, and a formal complaint on February 16, 1951, alleging that 
complainant sold and delivered to the respondent three truckloads 
of U.S. No. 1 potatoes during a period from November 9, 1950 
to December 2, 1950; that respondent received and accepted said 
potatoes; but that respondent has failed to pay the purchase price 
. of any of the truckloads of potatoes. 

A copy of the report of investigation, prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, and a copy of the 
formal complaint were served on the respondent by registered 
mail on March 22, 1951. A copy of the report of investigation was 
served on complainant by registered mail on March 21, 1951. 

At the time of service of the copy of the complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after receipt of such notice, and that failure to file an answer 
would constitute a waiver of hearing and would be deemed an 
admission of the allegations of the complaint. Notwithstanding 
such notice respondent failed to file an answer. The issuance of 
an order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Sitkin Bros., Inc., is a corporation, whose post 
office address is 204 Franklin Street, New York 13, New York. 


2. Respondent is an individual, Anthony P. laco, doing business 
as Pacific Produce, whose post office address is 245 Pacific Street, 
' Stamford, Connecticut. At the time of the transactions involved 
herein, respondent was not licensed but was subject to license 
under the act. License No. 131924 was issued to respondent on 
January 4, 1951, after receipt of application and payment of 
arrearage fees. 


3. On November 9, 1950, complainant sold to respondent a 
truckload of U.S. No. 1, size A, potatoes, total purchase price 
$301. On November 22, 1950, complainant sold to respondent a 
truckload of 180 50-pound bags of U.S. No. 1, size A, potatoes 
at 95 cents per bag delivered Stamford, Connecticut, and 200 
10-pound bags at the price of 23 cents per bag delivered Stam- 
ford, total $217 for the truckload. On December 2, 1950, com- 
plainant sold to respondent a truckload of 260 50-pound bags 
of U.S. No. 1, size A, potatoes at the price of 9214 cents per bag 
delivered Stamford, Connecticut, and 600 10-pound bags of U.S. 
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No. 1, size A, potatoes at 23 cents per bag delivered Stamford, 
total $378.50 for the truckload. 


4. Potatoes meeting contract requirements were shipped in 
interstate commerce from Riverhead, Long Island, New York, 
to Stamford, Connecticut. Respondent accepted the three truck- 
loads of potatoes, but has failed to pay the complainant $896.50, 
the total purchase price for the three truckloads, or any part 
thereof. 


5. On November 30, 1950, complainant received respondent’s 
check, dated November 9, 1950, for $301, drawn on The Fidelity 
Title and Trust Company, Stamford, Connecticut. The check was 
dishonored upon presentation for payment. 


6. Formal complaint was filed within 9 months after the cause 
of action accrued. 
CONCLUSIONS 
As provided by the rules of practice, respondent’s failure to 
file an answer to the formal complaint constitutes a waiver of 
hearing and an admission of the facts alleged in the complaint 
(7 CFR 47.8(c) ). 


The facts thus admitted are that complainant sold and delivered 
three truckloads of potatoes to the respondent; that respondent 
received and accepted the potatoes; and that respondent has failed 
to pay the complainant $896.50, the total purchase price, or any 
part thereof. The report of investigation contains a eopy of a 
letter written by respondent’s attorney to the Department, ad- 
mitting violations of the act and waiving hearing. The attorney 
gave, as a reason for nonpayment, respondent’s financial 
difficulties. 


Respondent’s failure to make payment promptly is in violation 
of section 2 of the act. Reparation in the amount of $896.57, plus 
interest, should be awarded complainant. The facts should be 
published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $896.50, plus interest at the 
rate of 5 percent per annum, from January 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 2794) 


GOODMAN-LEVIN COMPANY v. ABRAHAM E. COHEN. PACA Doc. 
No. 5481. Decided May 11, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold watermelons to respondent and the 
latter has not paid the purchase price, and where respondent failed to 
file an answer, held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and his failure to 
pay the purchase price is in violation of the act, for which reparation 
should be awarded complainant.* 


Goodman-Levin Company, of Baltimore, Maryland, complainant pro se. 
Mr. Edmund D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal reparation complaint was filed January 2, 1951, alleging 
that complainant sold 477 watermelons to respondent on or about 
June 9, 1950, but that respondent has not paid the agreed pur- 
chase price of $310.05. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant January 26, 1951. On January 27, 1951, copies of 
the report of investigation and the formal complaint were served 
upon respondent. A supplemental report of investigation was 
served upon respondent on April 4, 1951, and upon complainant 
on March 30, 1951. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 
20 days thereafter and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Goodman-Levin Company, is a partnership 
composed of Sidney Goodman, Charles Levin, and Joseph Bosk, 
and its address is 58 Market Place, Baltimore, Maryland. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, Abraham E. Cohen, whose 
address is 149 Moore Street, Brooklyn, New York. At the time 
of the transaction involved herein respondent was not licensed, 
but was subject to license under the act. Subsequently, the re- 
spondent was licensed after the payment of arrearage to cover 
the periods of June, July and August 1950. 


3. On or about June 9, 1950, in the course of interstate com- 
merce, complainant sold to respondent 477 watermelons at 65 
cents each, or a total purchase price of $310.05. 


4. On or about June 9, 1950, complainant delivered to respond- 
ent at Baltimore, Maryland, 477 Florida watermelons, pursuant 
to the terms of the contract, for transportation to Brooklyn, 
New York. 


5. Respondent accepted the watermelons, but has not paid the 
purchase price of $310.05, or any part thereof. 


6. Formal complaint was filed January 2, 1951, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 


Complainant in this case received a shipment of watermelons 
from Florida in June 1950 and sold 477 of them to respondent. 
Respondent accepted the watermelons pursuant to the terms of 
the contract for transportation to Brooklyn, New York, but 
failed to pay the purchase price of $310.05, or any part thereof. 


Respondent’s failure to pay the agreed purchase price in con- 
nection with this transaction is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $310.05, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $310.05, with interest thereon 
at the rate of 5 percent per annum from July 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 















(No. 2795) 


J. STEIN & SON v. STEVENSON PRODUCE Co. PACA Doc. No. 5524. 
Decided May 11, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold to respondent four truckloads of mixed fruit and 
vegetables, but the latter failed to pay the purchase price, and failed 
to answer the complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 

“ waiver of oral hearing, and its failure to pay the purchase price 
is a violation of the act, for which reparation should be awarded 
complainant.* 

Messrs. J. Stein & Son, of Baltimore, Maryland, complainant pro se. Mr. H. 
Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed an informal complaint on January 11, 
1951, and a formal complaint on March 12, 1951, alleging that 
complainant sold and delivered to respondent four truckloads of 
mixed fruit and vegetables, during a period from November 17 
to November 27, 1950; that respondent received and accepted 
said commodities; but that respondent has failed to pay the 
purchase price of any of the truckloads of produce. 


A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, and a copy of the 
formal complaint were served on the respondent by registered 
mail on March 31, 1951. A copy of the report of investigation 
was served on the complainant by registered mail on March 30, 
1951. 


At the time of the service of the copy of the complaint, re- 
spondent was notified in writing that an answer should be filed 
within 20 days after receipt of such notice, and that failure to file 
an answer would constitute a waiver of hearing and would be 
deemed an admission of the allegations of the complaint. Not- 
withstanding such notice respondent failed to file an answer. 
The issuance of an order is therefore authorized without further 
proceedings. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 
1. Complainant is a partnership composed of Jake Stein and 
Harry Stein, doing business as J. Stein & Son, whose post office 
address is 224 South Charles Street, Baltimore 1, Maryland. 


2. Respondent is a partnership composed of Woodrow W. 
Stevenson and Earnest R. Stevenson, doing business as Steven- 
son Produce Co., whose post office address is 833 Lexington 
Avenue, Thomasville, North Carolina. At the time of the trans- 
action herein involved, respondent was licensed under the act. 


3. On November 17, 1950, complainant sold to the respondent 
a truckload of produce, consisting of celery, beets, carrots, cauli- 
flower, onions, apples, pears, lettuce, cranberries and rutabagas, 
at a total price of $593.95. On November 21, 1950, complainant 
sold to respondent a truckload of fruits and vegetables, consisting 
of celery, lettuce, radishes, parsley, carrots, broccoli, lemons, 
grapes, endive, peppers and cauliflower for a total selling price 
of $1,037.10. On November 24, 1950, complainant sold to respond- 
ent a truckload of produce, consisting of carrots, apples, celery, 
lettuce, peppers, radishes, parsley, pears, turnips, collards, beets, 
broccoli, kale, and grapes, for a total price of $723.70. On 
November 27, 1950, complainant sold to respondent a truckload 
of fruit and vegetables, consisting of collards, potatoes, turnips, 
grapes, celery, radishes, peppers, broccoli, and onions, for a total 
price of $445.25. All sales occurred in the course of interstate 
commerce. 

4. On or about the dates of sale the produce was loaded on 
respondent’s trucks at Baltimore, Maryland, and transported by 
respondent to Thomasville, North Carolina. 

5. Respondent received and accepted the commodities but has 
failed to pay complainant the agreed purchase price of $2,800, 
or any part thereof. 

6. Formal complaint was filed within 9 months after the cause 
of action accrued. 


CONCLUSIONS 


As provided by the rules of practice, respondent’s failure to 
file an answer to the formal complaint constitutes a waiver of 
hearing and an admission of the facts alleged in the complaint 
(7 CFR 47.8(c) ). 

The facts thus admitted are that complainant sold and delivered 
four truckloads of fruit and vegetables to the respondent; that 
respondent received and accepted the produce and that respond- 
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ent has failed to pay the complainant $2,800, the total purchase 
price, or any part thereof. The report of investigation indicates 
that two letters and a telegram concerning the transaction were 
sent to respondent by the Department, to which respondent made 
no reply. 

Respondent’s failure to make payment promptly is in violation 
of section 2 of the act. Reparation in the amount of $2,800, plus 
interest, should be awarded complainant. The facts should be 
published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $2,800, plus interest at the rate 
of 5 percent per annum from December 1, 1950, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 2796) 


PACA Doc. No. 5329.* Decided May 11, 1951. 


Dismissal—Withdrawal of Complaint 
Complaint for reparation dismissed upon request of complainant. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. 
Dreher, McCarthy & Erickson, of San Francisco, California, for re- 
spondent. Mr..Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed October 14, 1949, complainant 
alleges that on or about June 2, 1949, it contracted to purchase 
from respondent a carload of onions and that the onions shipped 
by respondent did not meet contract requirements. An award of 
reparation was requested by complainant for the loss sustained. 
On April 28, 1950, respondent filed an answer to the formal com- 
plaint and requested an oral hearing. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed, 
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Prior to the oral hearing, complainant requested the Depart- 
ment by letter dated April 3, 1951, to dismiss the complaint. 
Accordingly, the complaint filed herein is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2797) 


CALIFORNIA FRUIT EXCHANGE v. HECHT PRODUCE COMPANY. 
PACA Doc. No. 5175. Decided May 14, 1951. 


Dismissal—Petition for Reconsideration 


Respondent’s petition for reconsideration dismissed for failure to show error 
in prior decision.* 


Measure of Damages Based on Rejection of Commodity 


Since after an unjustified rejection by buyer, the seller is required to make 
reasonable efforts to mitigate the damages by obtaining the highest 
price possible on a prompt and proper resale, the somewhat higher 
fruit auction prices for grapes obtainable at Cleveland appears to have 
justified seller’s action in shipping the rejected grapes from Chicago 
to Cleveland for resale.* 


Suitable Shipping Condition—Grade Change in Transit 


In an f.o.b. contract without further expressed terms there is no require- 
ment that the produce retain the grade specified by the contract at the 
time of shipment, and change of grade in transit is proof of deteriora- 
tion in some degree.* 


Abnormal Deterioration of Grapes 


Six percent average wet berries is not sufficient to warrant the conclusion 
that the grapes were abnormally wet on arrival.* 


Messrs. R. W. Gudgeon and LeRoy W. Gudgeon, of Chicago, Illinois, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seqg.), an order 
was issued February 27, 1951, granting reparation in the amount 
of $676.05, with interest thereon at the rate of 5 percent per 
annum from February 1, 1949, until paid. The order was based 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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upon the conclusion that, in violation of section 2 of the act, 
respondent had rejected without reasonable cause a carload of 
grapes shipped by complainant, as the produce was found to be 
in suitable shipping condition. Copies of the order were served 
by registered mail upon the respondent on March 1, 1951, and 
upon the complainant on March 3, 1951. On March 8, 1951, and 
within the time provided by the rules of practice, respondent 
filed a petition for reconsideration of the order of February 27, 
1951. 

Respondent contends that it was error to hold that respondent’s 
rejection of the grapes was without reasonable cause. It is 
respondent’s contention that the grapes arrived at Chicago in an 
abnormally deteriorated or wet condition, as evidenced by the 
January 20, 1949, federal inspection certificate; and that the 
later federal inspection at Cleveland, Ohio, on January 24, 1951, 
should not be considered in determining the condition of the 
produce, as the respondent had a right to rely on the first 
federal inspection as to condition on arrival at Chicago. 

Respondent relies upon the deposition of the United States 
Department of Agriculture inspector in charge of the Chicago 
office, in which the inspector testified to the effect that the top 
range of 35 percent wetness and the average of 6 percent wetness 
as found in the January 20, 1949, inspection certificate exceeded 
the grade tolerance for table grapes. In effect, respondent is 
arguing that a change in grade of produce during transit con- 
stitutes abnormal deterioration. An f.o.b. contract without fur- 
ther express terms, as was the case here, requires the produce to 
arrive at destination without abnormal deterioration; there is no 
requirement that the produce retain the grade specified by the 
contract at the time of shipment. A change in grade of produce 
during transit, however, while not in itself sufficient to prove 
violation of the contract, is, nevertheless, proof of deterioration 
in some degree. Texas Fruit Company v. Joseph Martinelli & Co., 
Inc., 5 A.D. 278. However, as was pointed out in the order, it has 
been held that an average of approximately 8 percent wet berries 
at destination is not sufficient damage to warrant the conclusion 
that the grapes were abnormally wet. Simons & French Company, 
Inc. v. M. K. Produce, 8 A.D. 821. In the Simons case, there was 
also a change of grade in transit, and a failure to grade U.S. 
No. 1 on arrival. The 6 percent average wet berries reported in 
the January 20, 1949, inspection certificate is not sufficient to 
warrant a conclusion that the grapes were abnormally wet on 
arrival at Chicago. Thus, a breach of the warranty of suitable 
shipping condition is not shown. 
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Respondent places great emphasis on its right to rely on the 
first federal inspection in Chicago in determining whether to 
accept or reject the shipment in question. Respondent contends 
that the second inspection on January 24, 1949, at Cleveland, 
Ohio, should not be considered in determining the condition of 
the produce on arrival at Chicago. Actually, our decision that 
the deterioration was not abnormal was based on the Chicago 
inspection. All reference to the Cleveland inspection could have 
been eliminated without affecting the result. The discussion of 
the Cleveland inspection was included only because it strengthened 
the conclusion already reached. 


Respondent also contends that it was erroneous to use the 
resale value at Cleveland, Ohio, in computing damages for the 
reason that it was unreasonable for the complainant to move 
the grapes out of the second largest market in the country, 
Chicago, Illinois, for resale at Cleveland. As was pointed out in 
the order, after an unjustified rejection by the buyer, the seller 
is only required to make reasonable efforts to mitigate the dam- 
ages by obtaining the highest price possible on a prompt and 
proper resale. (See also Santa Maria Distributors v. Milton K. 
Altschul, Inc., 6 A.D. 123). If, in the seller’s judgment, the 
resale can be made to better advantage by diverting the car to 
another market than that at which it was rejected, and there is 
no indication of lack of diligence or bad faith in his so doing, 
the validity of the seller’s action will be upheld. The somewhat 
higher fruit auction prices for grapes obtainable at Cleveland 
during the period January 17 through 24, 1949, appears to have 
justified complainant’s action in shipping the rejected grapes 
to Cleveland for resale. This is especially true in view of the fact 
that rejected produce usually acquires a stigma in the market 
where it has been rejected. 


Respondent’s petition for reconsideration is dismissed without 
prior service upon complainant. 


The reparation awarded in the order of February 27, 1951, 
shall be paid within 30 days from the date of this order. 


The facts and circumstances set forth herein shall be published. 
Service hereof shall be made on the parties. 
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(No. 2798) 


JOSEPH L. ROSTKER COMPANY v. FRANK E. MACK AND COMPANY 
AND PICTSWEET Foops, INc. PACA Doc. No. 5408. Decided 
May 14, 1951. 


Stay Order—Suspension of Operation of Prior Order 


Where an order was issued dismissing the complaint, and in response to 
complainant’s request, the time allowed for filing a petition for recon- 
sideration was extended, the operation of the order is suspended by the 

* issuance of a stay order pending the issuance of a further order in the 
proceeding. 


Joseph L. Rostker Company, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 25, 1951, dismissing the complaint 
as to both respondents. By telegram on May 3, 1951, complainant 


requested an extension of time in which to file a petition for 
reconsideration. By letter dated May 7, 1951, complainant was 
given until May 21, 1951, to file his petition for reconsideration. 


The order of April 25, 1951, is hereby stayed, pending the 
issuance of another order in this proceeding. 


This order shall be published and copies shall be served upon 
the parties. 


(No. 2799) 


LOUIS JACOBSON & BROS. v. CLEVELAND CELERY MARKET CO. 
PACA Doc. No. 5383. Decided May 14, 1951. 


Principal and Agent—Failure to Pay Balance of Amount Due— 
Buying Agent Entitled to Reimbursement and Compensation in 
Absence of Showing that he Improperly Performed Duties 


Where complainant, acting as respondent’s agent, purchased at auction and 
delivered to respondent 441 boxes of Italian lemons, and the lemons 
were found to contain 5% Blue Mold Rot at destination the day after 
arrival, held, such decay does not indicate that complainant failed to 
use due care in making the purchase for respondent, and therefore 
complainant is entitled to recover from respondent the purchase price 
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paid on respondent’s account, cartage fees paid, and his agreed com- 
pensation for his services.* 
Louis Jacobson & Bros., of New York, New York, complainant pro se. Mr. 

Sol Edgert, of Cleveland, Ohio, for respondent. Mr. Webster P. Maxson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.), 
involving a carload of 441 boxes of Italian lemons shipped by 
complainant at New York City to respondent at Cleveland, Ohio, 
in January 1950. Informal complaint was filed on March 7, 1950. 
The formal complaint, filed May 16, 1950, alleges that com- 
plainant, acting as respondent’s agent, purchased the commodity 
at auction for respondent’s account and in accordance with 
respondent’s instructions, paid therefor, and sent an invoice to 
respondent charging respondent $3,513.95, the purchase price 
paid, plus $88.20, cartage fees paid, and $44.10, his own broker- 
age fee, making a total invoice price of $3,646.25, but that re- 
spondent has paid complainant only $3,214.12, leaving a balance 
of $432.13 still due and owing. Complainant seeks to recover the 
balance due in this proceeding. 

A copy of the formal complaint together with a copy of the 
report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, was served on respondent on June 
14, 1950. On the same day complainant was served with a copy 
of the report of investigation. 

On July 10, 1950, respondent filed an answer denying liability 
on the ground that complainant was the seller of the commodity 
involved, not respondent’s agent. Respondent alleges that the 
contract of purchase and sale between complainant and respond- 
ent included an express warranty that the lemons were free 
from decay; that upon learning that the shipment contained 
5 percent Blue Mold Rot at destination, respondent notified com- 
plainant that it was going to reject the carload; and that there- 
upon complainant promised to assume any loss which might 
result if respondent would accept the lemons and handle them 
to best advantage. It is respondent’s position that the amount 
which it deducted from the invoice price and the amount which 
complainant seeks to recover in this proceeding represents one- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 




















688 PERISHABLE AGR. COMMOD. ACT, 1930 No. 2799 
Cite as 10 A.D. 686 


half of the loss sustained on the shipment, which amount it 
deducted instead of the full loss for which complainant was 
liable, because of “past friendly business relations.” 

Because the amount claimed is not in excess of $500, the 
matter is being disposed of under the shortened procedure pro- 
vided by section 47.20 of the rules of practice (7 CFR 47.20). 


FINDINGS OF FACT 


1. Complainant is an individual, Louis Jacobson, doing business 
as Louis Jacobson and Bros., whose address is 204 Franklin 
Street, New York 13, New York. 


2. Respondent, Cleveland Celery Market Co., is a corporation, 
the address of which is 2633 East 40th Street, Cleveland 15, 
Ohio. At the time of the transaction involved herein respondent 
was licensed under the act. 


3. On or about January 18, 1950, complainant and respondent 
entered into an agreement whereby complainant, as respondent’s 
purchasing agent, was to purchase for respondent’s account and 
cause to be delivered to respondent a carload of lemons, to cost 
approximately $8 per box. 


4. On the same day, complainant purchased at auction after 
inspection 441 boxes of Italian lemons, and paid $3,513.95 
therefor. In addition, complainant paid a dock charge of 10 cents 
per box and a cartage fee of 10 cents per box, or a total dock and 
cartage fee of $88.20. In making the purchase complainant acted 
in accordance with his instructions from respondent and with 
reasonable care and diligence. 


5. On or about January 19, 1950, complainant shipped said 
441 boxes of lemons in car PFE 41916, in interstate commerce, 
from New York, New York, to respondent at Cleveland, Ohio. 


6. On or about January 19, 1950, complainant sent to respond- 
ent an invoice which set forth respondent’s obligation to com- 
plainant as follows: 


Quan. Description Price Mdse. Ctge. Bkge. TOTAL 
30 Italian Lemons 800 240.00 3.00 

133 - r 785 1,044.05 13.30 
80 si ’ 795 636.00 8.00 

198 re % 805 1,593.09 19.80 

441 Delvy. to car 10 44.10 


3,513.95 88.20 44.10 3,646.25 
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7. Car PFE 41916 arrived in Cleveland, Ohio, and was ex- 
amined by respondent on or about January 23, 1950. At approxi- 
mately 11:00 a.m., January 23, 1950, respondent, by telephone, 
informed complainant that it was going to reject the shipment 
because of decay. Complainant persuaded respondent to accept 
and resell the carload, requesting that official inspection be or- 
dered, and promising that complainant would attempt to obtain 
an allowance from the seller. 


8. The lemons involved were officially inspected in the car at 
9:30 a.m., January 24, 1950. The report of this restricted 
inspection shows that the shipment contained an average of 5% 
Blue Mold Rot, generaly in well advanced stages. 


9. The lemons were resold at auction at Cleveland, Ohio, on 
January 25, 1950, for $7.50 per box, or a total of $3,307.50. 


10. On January 26, 1950, respondent rendered an accounting 
of the transaction entitled “Sold for Account of: Louis Jacobson 
& Bros.” This accounting reports a loss on the shipment in the 
amount of $864.26. Respondent remitted to complainant $3,214.12, 
which represents the invoice price $3,646.25 less one-half the 
loss claimed, $432.13, respondent assuming the other one-half of 
the loss. Respondent has refused further payment. 


11. Formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 

Complainant bases his right to recover in this proceeding on 
the contention that he acted as respondent’s agent in purchasing 
the carload of lemons involved, and that he is therefore entitled 
to reimbursement for funds advanced for respondent’s account, 
plus compensation for his services. Respondent firmly denies that 
the commodity was purchased by complainant for respondent’s 
account. Respondent maintains that complainant was the seller 
in this transaction, and that respondent purchased the carload of 
lemons from complainant. Included in the evidence is a copy of 
the invoice claimed to have been sent by complainant to respond- 
ent setting forth respondent’s obligation to complainant in this 
transaction. The statements of the parties and this invoice in- 
dicate that complainant charged respondent, as the price of the 
commodity, the same price which he paid at auction, plus cartage 
which complainant paid for handling of the commodity prior to 
shipment, plus complainant’s brokerage of 10 cents per box, 
which invoice was accepted and acknowledged as correct by 
respondent. Respondent’s payment was based on this invoice. 
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During the course of this proceeding respondent has at no time 
questioned the propriety of these charges. From the evidence 
before us, we conclude that complainant acted as respondent’s 
agent in this transaction, and purchased the lemons for respond- 
ent’s account. 


From the same evidence we conclude that complainant gave 
respondent no warranty that the lemons would be free from 
decay. Decay is not uncommon in this fruit. Official notice is 
taken of the United States Standards for Lemons (Effective 
March 15, 1941), which allow a tolerance of 3% decay at 
destination for U.S. No. 1 grade. Since the lemons involved in 
this case were shipped from Italy, it is likely that at the time 
of the transaction involved herein they had already been in transit 
several weeks. Therefore, even if complainant had been the seller, 
a warranty against decay would probably not have been given. 
But as respondent’s agent, with nothing to gain from the trans- 
action but his 10 cent brokerage fee, it is impossible to conceive 
of any circumstance under which complainant would have war- 
ranted the lemons to be free from decay. 


The shipment arrived at Cleveland, Ohio, on January 23, 1950, 
and was officially inspected the following day, six days after the 
purchase of the commodity at auction in New York City. The 
official inspection certificate reveals that the lemons then con- 
tained decay ranging “from 2 to 8%, some none, average 5% 
Blue Mold Rot generally in well advanced stages.” This is only 
2% over the tolerance allowed for U.S. No. 1 grade. Such 
deterioration does not, in our opinion, indicate that complainant 
was negligent in making the purchase at New York. Respondent 
admits it threatened to reject the shipment, and contends that 
it finally agreed to accept the lemons only in reliance upon com- 
plainant’s promise that he would assume any loss which might 
result. Since complainant made the purchase on the auction 
market for respondent, it would appear that respondent had no 
protection in the way of warranties as to quality or condition. 
Nor did respondent have any right to reject. In these circum- 
stances, it seems extremely unlikely that complainant would have 
agreed to assume any part of the loss and we conclude that no 
such agreement was made. 


No attempt has been made-to show that complainant im- 
properly performed his duties as respondent’s purchasing agent. 
Therefore complainant is entitled to reimbursement, plus com- 
pensation for his services. Respondent’s failure to pay the balance 
of the amount due complainant is a violation of section 2 of the 
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act for which reparation in the amount of complainant’s claim 
should be awarded. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $432.13 plus interest thereon 
at the rate of 5 percent per annum from February 1, 1950, until 
paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 2800) 


LONG VALLEY FARMS COMPANY v. KROGER COMPANY AND WESCO 
Foops COMPANY. PACA Doc. No. 5127. Decided May 21, 1951. 


Failure to Pay Purchase Price—Acceptance—Failure to Reject within 
Time Allowed by Regulations under Act 


Where respondents were notified of the arrival of a shipment of apples 
purchased from complainant and promptly examined the shipment but 
did not order federal inspection within 24 hours and gave no notice 
of rejection until more than 53 hours had elapsed, held, respondents 
must be deemed to have accepted the shipment under the regulations 
under the act and thereby become liable for the agreed purchase price, 
subject to any claim for damages they might have against complainant 
for failure of the apples to meet requirements of the contract.* 


Evidence—Burden of Proof as to Use of Harsh Term— 
“Subject Good Condition on Arrival” 


Where respondents alleged that they agreed to purchase a carload of apples 
from complainant “subject good condition on arrival,” held, since the 
alleged term is a very harsh term insofar as the seller is «concerned 
and is not frequently used because it enhances the possibility of 
rejection on unsubstantial grounds, the party seeking to establish such 
term as a part of its agreement must present compelling evidence 
thereof.* ; 


Demand for Allowance Not Constituting Notice of Rejection 


Where respondents notified complainant that apples purchased and received 
from complainant were jumble packed and not ring face packed as or- 
dered, and requested a 25 cents per bushel allowance therefor, held, such 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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complaint and request for allowance cannot be considered as notice of 
rejection.* 


Measure of Damages Based on Diversion for Resale 


Where respondents refused to accept a carload of apples tendered to them 
at Indianapolis by complainant, the fact that complainant incurred 
additional expense in moving the shipment to Cleveland, Ohio, for 
resale and thereby increased the amount of damages resulting from 
respondents’ rejection was held sufficiently justified by the fact that 
complainant had better dealer connections in Cleveland and also 
because it is often difficult to resell merchandise on the same market 
where it has been rejected by another dealer.* 


. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, and Mr. 
George Donart, of Weiser, Idaho, for complainant. Mr. R. W. Gudgeon, 
of Chicago, Illinois, for respondents. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
involving a carload of combination extra fancy and fancy 
Jonathan apples alleged to have been sold by complainant to 
respondents. Complainant contends that apples of the kind, grade, 
and quality contracted for were shipped to respondents at 
Indianapolis, Indiana, that the shipment was rejected: without 
reasonable cause, and that respondents failed to notify com- 
plainant of their rejection within the proper time. Complainant 
seeks reparation in the amount of $1,030.06, which represents 
the price at which the apples were alleged to have been sold to 
respondents less.the amount recovered by complainant on resale 
of the shipment after respondents’ rejection. 

Informal complaint was received October 30, 1947, and formal 
complaint was filed on January 21, 1949. Copies of the complaint, 
together with copies of the report of investigation prepared by 
the Regulatory Division, Fruit and Vegetable Branch, were 
served on respondents on April 11, 1949, and on the same date a 
copy of the report of investigation was served on complainant. 

Respondent Wesco Foods Company filed an answer May 2, 
1949, on behalf of both respondents. The record contains a cer- 
tificate of an official of the Kroger Company authorizing Wesco 
Foods Company to represent respondent Kroger Company in this 
proceeding. Respondents’ answer alleges that the contract pro- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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vided that the sale was “subject good condition on arrival’; 
that the shipment was not in good condition upon arrival, as is 
indicated by the federal inspection made at Indianapolis which 
shows that 11 percent of the apples were badly bruised; and 
that respondents, through their agent, Elmer L. Young, pro- 
tested the shipment within the prescribed time limit. 

Hearing was held at Chicago, Illinois, on June 21, 1950. All 
parties were represented by counsel, the Kroger Company being 
represented through the Wesco Foods Company. Complainant, 
Denney R. Hogue, owner of Long Valley Farms Company, testi- 
fied on his own behalf, and Ralph 8. Middleton, buyer for the 
Kroger Company, testified for respondents. Further testimony 
in the form of depositions was also admitted in evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Denney R. Hogue, doing busi- 
ness as Long Valley Farms Company, whose address is Box 990, 
Twin Falls, Idaho. 

2. Respondent Kroger Company is a corporation whose address 
is 1011 East St. Clair Street, Indianapolis, Indiana. Respondent 
Wesco Foods Company is a corporation whose address is 1425 
South Racine Avenue, Chicago 8, Illinois. At the time of the 
transaction involved herein, both respondents were licensed 
under the act. 

3. On or about October 20, 1947, in the course of interstate 
commerce, complainant sold to respondents one carload of Idaho 
combination extra fancy and fancy Jonathan apples containing 
660 bushels at $1.85 per bushel or a total contract price of $1,221, 
f.o.b. shipping point, Buhl, Idaho. Complainant confirmed the 
sale by night letter dated October 20, 1947, which reads, in part, 
as follows: 

“TODAY BUHL OPEN KROGER INDIANAPOLIS UP 

KAYSEE WABASH STLOUIS NYC STANDARD REFRIG- 

ERATION 660 JONATHANS COMBINATION FANCY 

EXTRA FANCY 214, MINIMUM 1.85 FOB WE DRAFTING 

INDIANAPOLIS PFE 60856 THANKS .. .” 

Respondent did not object to the terms set forth in this telegram. 


4. On the same day complainant shipped from Buhl, Idaho, to 
Indianapolis, Indiana, car PFE 60856 containing 660 bushels of 
Jonathan apples which had been officially inspected at shipping 
point on October 18 and 19, 1947. The report of that inspection 
describes the commodity as being ring face pack, with no decay, 
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grade defects within tolerance, and grade certified as Idaho com. 
bination extra fancy and fancy. 


5. Elmer L. Young, who acted as respondents’ agent in nego. 
tiating the purchase of the apples involved, prepared and sent 
to complainant a confirmation of the sale dated October 20, 1947, 
which set forth the same terms as contained in complainant’s 
confirming telegram quoted above, plus the additional term 
“Subject Good Condition on Arrival.” Complaint did not object 
to the terms stated in respondents’ confirmation of sale. 


6. Car PFE 60856 arrived at Indianapolis, Indiana, at 7:25 
p.m., October 26, 1947, and respondent Kroger Company was 
notified of its arrival at 10:00 a.m., October 27, 1947. 


7. At 11:58 a.m., October 28, 1947, respondent Kroger Com- 
pany informed its agent, Elmer L. Young, that the apples involved 
were jumble packed and not ring faced as ordered, and requested 
that a 25-cent per bushel allowance be obtained from the shipper. 
Young relayed this message to complainant, by telephone, and 
there followed several other telephone conversations concerning 
allowances to be made on the shipment, but no agreement was 
reached between complainant and respondent in this respect. 


8. At 2:15 p.m., October 28, 1947, respondent Kroger Company 
ordered a federal inspection of the shipment. The commodity was 
officially inspected at 7:45 a.m., October 29, 1947, and the con- 
dition and grade thereof was reported as follows: 


“Condition: Stock is firm-ripe to ripe, mostly firm-ripe; less 
than 14 of 1% decay; from 8% to 12%, averaging 11% of the 
apples are badly bruised. 


“Grade: Grades Idaho Combination Extra Fancy and Fancy 
(24%, in. min.) bruising, noted above, being a factor of 
condition.” 
The results of the official inspection were given to respondent 
Kroger Company, by telephone, at 10:00 a.m., October 29, 1947. 


9. At 2:59 p.m., October 29, 1947, respondents’ agent, Elmer 
L. Young, was advised of the results of the official inspection at 
destination and was directed to reject the shipment because of the 
heavy bruising found. Thereafter, Young notified complainant by 
telephone that respondents had rejected the car and confirmed 
the rejection by telegram at 9:49 p.m., October 29, 1947. 


10. Complainant advised respondent Kroger Company by night 
letter sent October 29, 1947, that the rejection would not be 
accepted, and that the shipment would be diverted to Cleveland, 
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Ohio, to be resold for respondent Kroger Company’s account. 
The apples involved were promptly and properly resold at Cleve- 
land, Ohio, for the net amount of $190.94. Respondents have 
refused and failed to pay the balance of the agreed purchase price. 


11. Informal complaint was filed within 9 months after the 
cause of action accrued. 


CONCLUSIONS 


In respondents’ brief it is argued that no valid contract exists 
in this case because there was no mutuality of agreement as to 
the terms of the sale. Complainant understood that he was selling 
the carload of apples on an f.o.b. shipping point basis. Yet, re- 
spondents maintain that they agreed to purchase the commodity 
only with the limitation, “subject good. condition on arrival.” We 
cannot agree that the evidence thus indicates a failure of the 
parties to reach a binding agreement. 

The term, “subject good condition on arrival,” is not frequently 
employed because it is a very harsh term insofar as the seller is 
concerned. It opens the door to rejection on unsubstantial 
grounds. Therefore, to establish such term as a part of the con- 
tract, the party asserting it must present compelling evidence 
thereof. 

Respondents’ principal evidence is in the deposition of their 
buying agent, Elmer L. Young. He testified that on October 20, 
1947, he received a teletype message from his employer, Wesco 
Foods Company, at Chicago, instructing him to purchase for the 
Kroger Company at Indianapolis one carload of U.S. No. 1 
Jonathan apples, the terms to be “‘subject approval and inspection 
on arrival.” In response to these instructions, he negotiated a 
contract with complainant, which he claims was made “subject 
good condition on arrival,’ and immediately advised his office, 
by teletype, of the results of his conversation with complainant 
and of the contract which he had made. This witness’ testimony 
is weakened considerably by the fact that neither of these teletype 
messages, which respondents claim describe the authority .ziven 
to the agent and the contract made by him, have been introduced 
in evidence, whereas seven other teletype messages relative to 
the transaction have been inserted in the record by respondents. 
If the unusual term alleged were in fact a part of the agent’s 
authority, the simple way to establish it would be to introduce 
one or both of these teletype messages along with the several 
others which were introduced. 

In addition to their agent’s testimony, respondents rely on the 
fact that the agent prepared and transmitted to complainant, by 
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regular mail, a confirmation of sale clearly setting forth the 
alleged term, to which no objection was taken by complainant, 
This evidence is completely cancelled out by the fact that, on the 
day the contract was made, complainant confirmed the contract, 
not by regular mail, but by night letter, clearly setting forth 
the terms of the contract without mention of the alleged term, 
to which no objection was taken by respondents. This night 
letter to Young described the commodity, the grade, size, quan- 
tity, car number, routing, refrigeration, price, and terms, indicat- 
ing that the sale was made on the usual f.o.b. basis. If the unusual 
term alleged by respondents were in fact a part of the contract, 
certainly respondents would have taken exception to complain- 
ant’s confirming night letter. Respondents’ answer in this pro- 
ceeding describes the alleged term as “a very important part of 
contract.” If so, it is unlikely that it would have been thus ignored. 


Finally, respondents’ witness, Ralph 8. Middleton, testified at 
the hearing that the carload in question was purchased “subject 
to approval on inspection at arrival,” according to the informa- 
tion given him by Wesco Foods Company. As against this, com- 
plainant firmly denied that any such term was included in his 
agreement with Wesco, or that he had made such a contract with 
anyone within the last 15 years. This concludes respondents’ 
evidence to establish the special term as a part of the contract. 


From the record before us we conclude that the parties, in the 
course of the telephone conversation between complainant and 
respondents’ agent, Young, entered into a binding contract, and 
that the term “subject good condition on arrival,” or term of 
similar effect, was not a part of said contract. Young’s confirma- 
tion containing this restrictive term did not alter the original 
agreement of the parties. We proceed to an examination of the 
evidence relative to respondents’ rejection of the carload of apples 
thus purchased. 


The carrier notified Kroger of the arrival of the shipment at 
Indianapolis, Indiana, at 10:00 a.m., October 27, 1947. Yet, it was 
not until 2:15 p.m. the following day that federal inspection was 
ordered, and although the results of said official inspection were 
given to the Kroger Company at 10:00 a.m., October 29, 1947, 
complainant was not notified of respondents’ rejection of the 
shipment until after 2:59 p.m., October 29, 1947. During the 
afternoon of October 28, 1947, respondents did demand an allow- 
ance on the purchase price, claiming that the apples were jumble 
packed rather than ring faced, as ordered. However, a request 
for an allowance cannot be considered notice of rejection. Such 
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notice must be in clear and unmistakable terms. “Mere complaint 
regarding a shipment, with or without a request for reduction 
in price, cannot be considered as a notice of rejection.” San Pat 
Vegetable Co., Inc. v. Sid Kyman, 5 A.D. 483, 1946. 


From the foregoing, it is evident that respondents neither 
notified complainant that the shipment was rejected nor ordered 
federal inspection within 24 hours after notice of arrival was 
received from the railroad. But even if the request for inspection 
had been timely, respondents failed to notify complainant of 
rejection within 1 hour after receipt of the results of the inspec- 
tion. In these circumstances, it is immaterial whether the contract 
was on an f.o.b. shipping point basis or “subject good condition 
on arrival.” In either event, by reason of their failure to notify 
complainant of the rejection of the carload of apples within the 
time allowed by the regulations (7 CFR, 46.2(s) ), respondents 
must be deemed to have accepted the shipment and thereby be- 
come liable for the agreed purchase price, subject to any claim 
for damages they might have against complainant for failure 
of the apples to meet the requirements of the contract. 

Respondents attempt to justify their rejection of the shipment 
on two grounds: that the shipment was jumble packed instead of 


ring faced, and that the apples were not in suitable shipping 
condition, as proven by the destination inspection which reveals 
an average of 11 percent badly bruised. 


As to the first ground, the official inspection at shipping point 
revealed “fairly tight ring face pack, paper caps & collars under 
wire fastened lids, paper liners in baskets.” The Railroad Perish- 
able Inspection Agency report of an inspection made at Indian- 
apolis on the morning of October 28, 1947, shows “fairly tight 
ring face packs under corrugated cover caps.” The inspector’s 
notes made during the course of the official inspection at destina- 
tion on October 29, 1947, indicate: “Condition of pack: Mostly 
slightly slack to slack ring faced with paper liners.” As against 
this evidence, the hearing record contains the testimony of re- 
spondents’ witness, Ralph S. Middleton, to the effect that in his 
opinion the car was not ring faced. From the evidence presented 
we conclude that the shipment was ring-faced pack, and that 
respondents’ objections on that score are without basis. 


As to the contention that the shipment was loaded in unsuitable 
shipping condition, again respondents bear the burden of proof. 
The official inspection made at destination at 7:45 a.m., October 
29, 1947, reveals “from 8% to 12%, averaging 11% of the apples 
are badly bruised. Grade: Grades Idaho Combination Extra Fancy 





698 PERISHABLE AGR. COMMOD. ACT, 1930 No. 2800 
Cite as 10 A.D. 691 


and Fancy (214 in. min.) bruising, noted above, being a factor 
of condition.” The other evidence presented only confirms this 
report. Since bruising can be the result of rough handling in 
transit, we find no basis in the evidence presented for holding 
that complainant breached his warranty of suitable shipping 
condition. 


After receiving notice of rejection, complainant took immediate 
action to resell the apples to best advantage in order to minimize 
damages. He decided to move the carload to Cleveland, Ohio, for 
_ resale for the reason that he had better dealer connections in 
Cleveland for the handling of distress merchandise and for the 
further reason that it is often difficult to resell merchandise on 
the same market where it has been rejected by another dealer. 
These reasons for incurring additional expense in moving the 
shipment to Cleveland for resale are sound, and there is no 
indication in the record that complainant failed to exercise due 
care in the disposition of the rejected merchandise. Moreover, 
complainant notified respondents immediately of his refusal to 
acquiesce in their rejection of the shipment and of his intention 
to move it to Cleveland for resale for their account. If respondents 
had any objections to such action, they should have made them 
known to complainant at that time. 


It is concluded that respondents’ refusal to accept the com- 
modity was without reasonable cause and constituted a violation 
of section 2 of the act, and that, therefore, reparation should be 
awarded against respondents in the amount of $1,030.06, which 
represents the difference between the contract price and the net 
proceeds from the prompt and proper resale of the carload 
" involved. 

ORDER 

Within 30 days from the date of this order, respondents, or 
either of them, shall pay to complainant, as reparation, $1,030.06, 
with interest thereon at the rate of 5 percent per annum from 
November 1, 1947, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 2801) 


HIGGINS POTATO COMPANY v. M. S. QUALLS COMPANY. PACA 
Doc. No. 5498. Decided May 22, 1951. 


Rejection without Reasonable Cause—Default 


Where it is alleged that complainant sold two carloads of potatoes to 
respondent and the latter rejected one carload which caused damages to 
complainant in the amount of $144.50, and where respondent failed to 
file an answer, held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and its rejection of 
one carload of potatoes was without reasonable cause, in violation of 
the act, and reparation should be awarded complainant in the amount 
of the loss sustained by it.* 


Mr. S. E. Paletz, of Grand Forks, North Dakota, for complainant. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaints were received March 15, 1950. Formal repa- 
ration complaints were filed December 11, 1950, alleging that, on 
or about January 10, 1950, complainant sold two carloads of 
potatoes to respondent; that respondent rejected one carload of 
potatoes causing damages to complainant in the sum of $144.50; 
and that respondent accepted the other carload of potatoes, but 
insisted upon a reduction in price of $112.50. Complainant now 
seeks to recover damages on both shipments in the total amount 
of $257. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney February 23, 1951. Copies of the report 
of investigation and the formal complaints were served upon 
respondent February 21, 1951. 

At the time of service of the formal complaints, respondent was 
notified in writing that answers should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of 
practice, failure to file answers would constitute an admission of 
the facts alleged in the complaints. Respondent has not filed 
answers. The issuance of an order is therefore authorized with- 
out further proceedings. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, Higgins Potato Company, is a partnership 
composed of Roy L. Higgins and George L. Higgins, whose ad- 
dress is East Grand Forks, Minnesota. 


2. Respondent, M. 8. Qualls Company, is a partnership com- 
posed of Mose 8S. Qualls and Roger E. Qualls, whose address is 
Olive Hill, Kentucky. At the time of the transactions complained 
of herein respondent was licensed under the act. 


3. On or about January 10, 1950, in the course of interstate 
commerce, complainant sold to respondent, 200 100-pound bags 
of Select cobbler potatoes at $3.02 per bag; 100 100-pound bags 
of Select Triumph potatoes at $3.02 per bag; and 150 100-pound 
bags of Blue Tag Certified potatoes at $3.53 per bag, delivered. 
Said potatoes were to be shipped February 20, 1950. 


4. On or about February 19, 1950, potatoes, which conformed 
with the terms of the contract, were shipped by complainant in 
car FGEX 39360 from Minnesota to respondent at Olive Hill, 
Kentucky. 

5. On arrival at destination respondent refused to accept the 
potatoes in car FGEX 39360 unless complainant reduced the 
price by 25 cents per hundredweight, or $112.50. Complainant 
granted the allowance and respondent accepted the potatoes. 


6. The contract price was $1,434 and freight and tax amounted 
to $485.84, which reduced the invoice price to $948.16. Respond- 
ent paid complainant’s draft for that amount, less $112.50. 


7. On or about January 10, 1950, in the course of interstate 
_ commerce, complainant sold to respondent 450 100-pound bags of 
Blue Tag Certified cobbler potatoes at $3.52 per bag, delivered. 
It was agreed that the potatoes were to be shipped February 28, 
1950. 


8. Some time prior to February 28, 1950, respondent notified 
complainant that respondent would refuse potatoes called for in 
the second contract, if shipped. Complainant then sold and 
shipped the potatoes, which conformed with the terms of the 
contract, in car ART 22416 to A. G. Shore & Company at Winston 
Salem, North Carolina, for $3.40 per bag, delivered, or net 
proceeds of $926.45. 


9. Complainant’s loss due to respondent’s rejection of the 
shipment is $144.50, no part of which has been paid. 


10. Informal complaints were received March 15, 1950, which 
was within nine months after these causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file answers to the complaints con- 
stitutes an admission of the facts alleged in the complaints as 
provided in the rules of practice (7 CFR 47.8(c) ). 


On the first shipment, February 19, 1950, respondent requested 
an allowance, which was granted by complainant. Payment was 
made at the reduced rate. We are of the opinion that this abro- 
gated the original contract and a new contract was entered into 
and completed. Complainant is not entitled to an award in 
connection with this shipment. 


With respect to the second shipment, there is nothing in the 
record to indicate that rejection by respondent was justified. We 
conclude the rejection of these potatoes was without reasonable 
cause and in violation of section 2 of the act. The resale of the 
potatoes by complainant appears to have been prompt and for 
the best price obtainable. 


While complainant’s damages appear to amount to $181.71 on 
the second shipment, based on returns of $1,098.16 that would 
have been realized from delivery under the contract with re- 
spondent and the actual returns of $926.45 on the resale, com- 
plainant contends that its damages on the second shipment 
amounted to $144.50. Respondent has made no payment in 
connection with this shipment. Reparation should be awarded 
complainant in the claimed amount of $144.50, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $144.50, with interest thereon 
at the rate of 5 percent per annum from March 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 2802) 


SIMON SIEGEL COMPANY v. WESCO Foops COMPANY. PACA Doze, 
No. 5168. Decided May 22, 1951. 


Dismissal of Petition for Reconsideration 


Complainant’s petition for reconsideration of the prior order is dismissed 
for failure to show error in the decision and order of March 28, 1951.* 


Measure of Damages Based on Breach of Warranty 


The measure of damages for breach of warranty is the loss directly and 
naturally resulting in the ordinary course of events from the breach of 
warranty.* 


Evidence—Failure to Show Loss Resulting from Breach of Contract 


Evidence of the deteriorated condition of the cauliflower at Baltimore on 
September 14, over 2 weeks after shipping date, is not proof that it 
also was deteriorated at Chicago on September 7 or 8. The loss sustained 
was not necessarily due to respondent’s breach of contract, but may 
well have been due partly, if not entirely, to complainant’s delay in 
the disposition of the shipment after arrival at the original destination.* 


Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- [ 
plainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued March 28, 1951, granting reparation in the amount of } 
$30, without interest. The order was based on the conclusion 
that, in violation of section 2 of the act, respondent had breached 
a contract for the sale of cauliflower by respondent to complain- 
ant, both as to place and date of shipment; that complainant 
failed to prove the existence of any irregularity in the icing of 
the shipment as would be responsible for the damages sustained 
by complainant; that complainant failed to sustain its burden 
of proof that the alleged improper icing or breach of contract 
was the direct and natural cause of the loss sustained by com- 
plainant in this transaction; and that an icing overcharge be 
refunded to complainant. Copies of the order were served by 
registered mail upon the respondent on March 30, 1951, and 
upon the complainant on April 6, 1951. On April 10, 1951, and 
within the time provided by the rules of practice, complainant 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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filed a petition for reconsideration of the order of March 28, 1951, 
and returned respondent’s check in payment of the reparation 
awarded in that order. 


Complainant contends that it was error to hold that it failed 
to prove the existence of irregularity in the icing of the ship- 
ment. It is complainant’s contention that the produce was not 
top iced with 6,000 pounds of ice, as found in the order, at 
shipping point, LaJara, Colorado, and that as a result the cauli- 
flower was not sufficiently protected against deterioration until 
icing at Denver, Colorado. Complainant also contends that re-top 
icing of the car at Denver with 20,000 pounds and at Chicago 
with 10,000 pounds was abnormal and indicated a lack of proper 
refrigeration. 


Complainant relied upon the Federal shipping point inspection 
certificate which indicated that no top ice was present at the 
time of inspection. However, as indicated in a letter to complain- 
ant from a United States Department of Agriculture supervisor, 
Colorado Fruit and Vegetable Inspection Service, “Frequently, 
when the inspector has duties elsewhere or the top ice is delayed 


' there will be no top ice on the load at the time the inspector 


last sees the car so he will not be in position to certify as to the 
presence of it although it is practically a certainty it will be top 
iced before being shipped.” Additional evidence in the record 


; relied upon by complainant in its petition for reconsideration 
' in order to establish irregularity in the icing of the shipment was 


considered and partially discussed in the order of March 28, 1951, 
and we are of the opinion that the conclusions reached in that 


; order as to icing are supported by the evidence. 


Complainant also contends that because of the respondent’s 
breach of warranty as to place and date of shipment, respondent 
should bear the entire loss sustained by complainant due to the 
deteriorated condition of the cauliflower at Baltimore, Maryland, 
on December 14, 1949, or, in the alternative, that respondent 
should bear the entire loss sustained by complainant except for 
that part of the damage it could prove was caused by the holding 
of the car at Chicago by complainant for 3 days. The measure of 
damages for breach of warranty is the loss directly and naturally 
resulting, in the ordinary course of events, from the breach of 
warranty. Uniform Sales Act § 69(6) (1950). As was pointed out 


| in the order, Chicago was the destination specified in the contract, 


and complainant had the burden of proving that the cauliflower 
arrived in Chicago in an abnormally deteriorated condition. 
Evidence of the deteriorated condition of the cauliflower at 
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Baltimore on September 14, over 2 weeks after shipping date, is 
not proof that it also was deteriorated at Chicago on September 7 
or 8. It follows that the loss that was sustained was not neces- 
sarily due to respondent’s breach of contract, but may well have 
been due partly, if not entirely, to complainant’s delay in the 
disposition of the shipment after arrival at the original destina- 
tion. The question of placing the burden of proof upon respondent 
as to complainant’s contribution to the deterioration of the cauli- 
flower does not arise as the complainant has not established that 
the loss sustained by it was the natural and probable result, in 
the ordinary course of events, of respondent’s breach of warranty 
as to date and place of shipment. 


Complainant’s petition for reconsideration is dismissed with- 
out prior service upon the respondent. 


The reparation awarded in the order of March 28, 1951, shall 
be paid within 30 days from the date of this order. 


The facts and circumstances set forth herein shall be published. 


Service hereof shall be made upon the parties. 


(No. 2803) 


EASTERN FRUIT & POULTRY CO. v. JUSTMAN FRANKENTHAL CO. 
PACA Doc. No. 5422. Decided May 23, 1951. 


Dismissal—Breach of Contract—Materiality—Variance of Brands 


Where respondent contracted to sell complainant a carload of California 
Pascal celery, Kaybee Brand, grading approximately 85 percent U.S. 
No. 1 but instead shipped a carload of California Pascal celery, First 
Pack Brand, averaging approximately 89 percent U.S. No. 1 grade, 
and where complainant sought to recover as reparation the difference 
between the total costs connected with the shipment and what the 
celery actually realized upon resale, held, in the absence of proof that 
the celery shipped had a lesser market value than that contracted for, 
the complaint should be dismissed, since the breach of contract was not 
material.* 


A. D. Selick Co., of Montreal, Canada, for complainant. Justman Franken- 
thal Co., of New York, New York, respondent pro se. Mr. Webster P. 
Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received September 1, 1949, and formal 
complaint was received February 23, 1950. It is alleged that 
respondent contracted to sell to complainant a carload of Cali- 
fornia Pascal celery, Kaybee Brand, but that respondent breached 
the contract by delivering a carload of First Pack Brand. It is 
also alleged that respondent instead of making shipment March 
14, 1949, as was agreed between the parties, caused shipment to 
be made March 15, 1949. This latter allegation was deleted at 
the request of complainant, April 15, 1950. Complainant asks 
reparation in the sum of $458.78, the difference between the total 
costs connected with the shipment and what the shipment actually 
realized upon resale. 

The complaint was served by registered mail upon respondent 
July 18, 1950, together with a copy of the report of investigation 
prepared by the Regulatory Division, Fruit and Vegetable Branch. 
Complainant’s representative was served with a copy of the 
report of investigation in the same manner July 19, 1950. A copy 
of a supplemental report of investigation was served upon re- 
spondent by registered mail August 31, 1950, and upon com- 
plainant’s representative September 9, 1950. 

In its answer filed September 9, 1950, respondent denies that 
the loss suffered by complainant was occasioned by the change 
in brands, since the celery actually shipped was of better quality 
than that contracted for, and instead claims that the loss was 
due to a rapidly declining market. 

Since the sum involved is not in excess of $500, the issues are 
resolved under the shortened procedure provided by the rules of 
practice. Complainant filed an opening statement, respondent 
submitted an answering statement, and complainant filed a state- 
ment in reply. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of J. Epstein, S. 
Epstein and M. Feldman, doing business as Eastern Fruit & 
Poultry Co., whose post office address is 1665 Trudel Avenue, 
Montreal 3, Quebec, Canada. 


2. Respondent is a partnership composed of Hyman Franken- 
thal, Joseph Justman and C. S. Justman, doing business as 
Justman Frankenthal Co., whose post office address is 1315 E. 
7th Street, Los Angeles, California. At the time of the transaction 
complained of herein, respondent was licensed under the act. 








706 PERISHABLE AGR. COMMOD. ACT, 1930 No. 2803 
Cite as 10 A.D. 704 


3. On or about March 12, 1949, in the course of interstate and 
foreign commerce, respondent contracted to sell and complainant 
contracted to buy one carload of California Pascal celery, Kaybee 
Brand, to contain approximately one-third size 214 dozens, one- 
third size 3 dozens, and one-third size 314 dozens, to grade ap- 
proximately 85 percent U.S. No. 1, at $3.25 per crate f.o.b. 
acceptance final, plus top ice, with price guaranteed against 
decline until shipped. The contract was negotiated by York 
Brokers Reg’d. 

4. Car WFEX 67683 was loaded and shipped from Chula 
Vista, California, on or about March 15, 1949. In accordance with 
the guarantee against decline provision in the contract, the ship- 
ment was billed as follows: 


120—21% dozens $3.25 $390.00 
160—3 dozens 3.25 520.00 
100—314 dozens 2.75 275.00 
20—4 dozens 2.75 55.00 
400 Howard Crates $1,240.00 
Top Ice Service 60.00 

$1,300.00 


5. Upon arrival of the shipment in Montreal on either March 
23 or March 24, 1949, complainant discovered that carload WFEX 
67683 contained First Pack Brand celery instead of the Kaybee 
Brand stipulated in the contract of sale. This substitution of 
brands was confirmed by an official Canadian inspection March 
25, 1949, which was restricted to a verification of the brand of 
the carload. 

6. The seller’s First Pack Brand of California Pascal celery 
was at least equal in quality and grade to its Kaybee Brand 
of celery. An official inspection at shipping point on date of 
shipment indicated that the carload averaged approximately 89 
percent U.S. No. 1 grade. 

7. Upon discovery of the substitution of brands complainant 
notified respondent through York Brokers Reg’d. that it was 
handling the shipment for respondent’s account. 

8. Informal complaint was filed within nine months after the 
alleged cause of action accrued. 


CONCLUSIONS 
Manifestly, the terms of the contract entered into by the parties 
required respondent to ship Kaybee Brand California Pascal 
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celery to complainant. By substituting First Pack for Kaybee 
Brand, respondent breached the contract. The issue then narrows 
down to one of determining whether the breach of contract in 
this case was material. 


Materiality of breach is a question of fact. In this instance 


| there is nothing to indicate that Kaybee Brand celery was 


preferable to First Pack Brand. Many factors enter into the 
stimulation of the demand for and the consequent value of a 
product. In the case of fruits and vegetables size, quality, condi- 
tion and grade are determinative elements. Yet no allusion is 
here made as to the superiority of the Kaybee Brand in regard 
to any of these characteristics, nor is there any indication of 
greater consumer demand for Kaybee Brand than for First Pack 
Brand in the Montreal area. On the contrary the evidence sug- 
gests that complainant got more than it bargained for when it 
received this First Pack Brand celery. According to the terms 
of sale respondent was to ship approximately 85 percent U.S. 
No. 1 grade celery, while an official inspection of the produce at 
the time of shipment showed that the merchandise actually 
shipped graded approximately 89 percent U.S. No. 1. Included 
in the record is a letter written by C. S. Justman which notes that 
both Kaybee and First Pack are No. 1 labels and in fact that 
the latter is the No. 1 label in preference to the former. Moreover, 


| complainant throughout the record admits that it is not disputing 


the relative qualities of the two brands. 
Respondent’s failure to ship the agreed brand constituted in 


effect a breach of warranty. Damages in such circumstances are 


generally assessed on the basis of the difference between the 
market value at the time of delivery of the produce actually 


| delivered and the value it would have had at that time if it had 
; met the contract requirements. There was no proof of any differ- 
' ence in value between the two brands involved here. Therefore, 
| we are of the opinion that the breach was not significant enough 


to alter any of complainant’s obligations under the contract, nor 
did it allow complainant any compensatory redress. 


Whatever loss complainant may have sustained on this ship- 


' ment was due to declining market prices and the risks of a 
' receding market in an f.o.b. acceptance final sale are on the buyer, 
| not the seller. It is evident that prices began to decline imme- 


diately after the contract was negotiated since respondent was 
compelled to reduce the price on a portion of the shipment 
pursuant to its guarantee against declining prices until shipment. 
Furthermore, while the produce was en route, complainant twice 
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requested respondent through the broker to dispose of the load to 
the best advantage, which incidentally respondent was unable to 
do. This extreme request was undoubtedly prompted by declining 
prices, and in fact is so admitted by complainant in the record. 


We are unable to concur with the significance which com- 
plainant places on the fact that the two buyers in Montreal to 
whom it had resold all but 55 crates of the shipment on or about 
March 22, 1949, refused to accept delivery when notified of the 
change in brands. No matter what reason the second buyers 
may have given for their rejection, it is evident that they too 
were attempting to avoid the pitfalls of a declining market. The 
official market report for Montreal for the week ending March 
26, 1949, shows that prices of California Pascal celery declined 
an additional 50 cents per crate in the period between March 22 
and March 24. 


Whatever occurred between the second purchasers and com- 
plainant was of no consequence to the obligations already existing 
between the parties here. For that matter the subpurchasers’ 
rejection may have been unlawful as being based on a techni- 
cality; that, however, is a matter outside the scope of our present 
consideration. 


When complainant notified respondent through the broker that 
it was handling the shipment for respondent’s account, it was in 
effect apprising the seller of a breach of contract for which the 
latter would be held responsible. In no event was such unilateral 
action by the buyer sufficient to modify the original terms of 
sale. To accomplish the latter the mutual agreement of the parties 
would be necessary, but no evidence was introduced pertinent 
to proving the seller’s acquiescence to the buyer’s handling for 
the former’s account. 


We find in conclusion that the breach of contract as to brand 
was a violation of section 2 of the act, but due to the technicality 
of the breach and the consequent lack of proof that any damages 
resulted therefrom, the complaint should be dismissed. The facts 
should be published. 

ORDER 

The complaint is dismissed. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 2804) 


THOMAS FLINT & SON v. JOHN INGLIS FROZEN Foops Co. PACA 
Doc. No. 5107. Decided May 23, 1951. 


Dismissal of Petition for Reconsideration 


Where complainant in petition for reconsideration sought modification of a 
finding made in the original order with respect to respondent’s counter- 
claim and offered to submit a copy of the contract in support of his 
contentions, held, that since respondent’s counterclaim was dismissed 
for failure to prove damages, and complainant’s contentions would not 
change this result, the petition should be dismissed.* 


Mr. John J. Toohey, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINANT’S PETITION FOR 
RECONSIDERATION 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seq.). By 
order dated February 19, 1951, complainant was awarded repa- 
ration of $1,812.45, with interest thereon from June 1, 1947. 
The counterclaim filed by respondent was dismissed. Copies of the 
order were served upon the parties. Complainant filed a petition 
for reconsideration on March 6, 1951, which was not within the 
10-day period provided by the rules of practice (7 CFR 47.24 (a) ). 
For this reason, a second order was issued March 16, 1951, stay- 
ing the order of February 19, 1951, pending issuance of a further 
order in this proceeding. Copies of this order were also served 
upon the parties. 


In his petition for reconsideration, complainant requests that 
the Judicial Officer reconsider the evidence and modify his finding 
that “On or about April 2, 1946, in the course of interstate com- 
merce, complainant orally contracted to purchase from respond- 
ent 500 30-pound cartons of frozen sliced peaches to be shipped 
when packed at respondent’s opening price.” Complainant con- 
tends now, as it did in the original proceeding, that the contract 
was in writing and the quantity specified was 400 cartons. Ac- 
cording to complainant a copy of this “Sales Contract,” dated 
April 2, 1946, was supposed to have been introduced in evidence 
in connection with the deposition of Walter Bussey. The record 
does not contain a copy of the “Sales Contract” referred to. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Complainant now states that copies of such contract are available 
for submission to the Department. 


The contract for peaches was one of two contracts which 
formed the basis of respondent’s counterclaim. The counterclaim 
was dismissed for the reason that respondent failed to prove 
the damages claimed. It is not suggested that the evidence which 
complainant seeks to introduce would change the final result. 
At most, it would merely provide a different or additional reason 
for reaching the same conclusion. We see no substantial reason 
for undertaking the additional procedure that would be involved 
‘in making the document in question a part of the record and 
changing our order in keeping therewith. 


Complainant also contends that a finding should have been 
made that complainant’s rejection of the peaches was justified 
because of poor quality and short weight in the cartons. The 
regulations under the act provide that a buyer who rejects pro- 
duce must give the seller notice of rejection within 24 hours 
after the buyer is informed of the arrival of the produce (7 CFR 
46.2(q),(r)). The evidence does not clearly establish that com- 
plainant gave the requisite notice. Since the counterclaim was 
dismissed for failure to prove damages, a finding whether the 


rejection was with reasonable cause was purposely avoided. 
Complainant’s petition is hereby dismissed without serving a 
copy upon respondent. 


The reparation awarded in the order of February 19, 1951, shall 
be paid within 30 days from the date of this order. 


This order shall be published. 


' Copies hereof shall be served upon the parties. 


(No. 2805) 


Gus MYRUSKI v. GEORGE RICE & COMPANY. PACA Doc. No. 5525. 
Decided May 24, 1951. 


Failure to Pay Net Proceeds—Default 


Where complainant consigned to respondent 400 bags of yellow onions, and 
the latter received, accepted, and sold the onions, but failed to pay 
complainant the net proceeds, and failed to answer the complaint, held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and its failure to pay complainant 
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the net proceeds is a violation of the act, for which reparation should 
be awarded complainant.* 


Phillips & Phillips, of Philadelphia, Pennsylvania, for complainant. Mr. H. 
Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on January 2, 1951, and 
a formal complaint on January 26, 1951, alleging that com- 
plainant consigned to respondent, in the course of interstate 
commerce, 400 bags of yellow onions; that respondent received, 
accepted, and sold the same; but that respondent has failed to 
pay complainant the net proceeds thereof. 

A copy of the formal complaint, together with a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch, was served upon respondent by registered 
mail on April 7, 1951. A copy of the report of investigation was 
served upon complainant’s attorney on April 9, 1951. 

At the time of the service of the complaint, respondent was 
notified in writing that an answer should be filed within 20 days 


after receipt of such notice and that failure to file an answer 
would be deemed an admission of the allegations of the complaint. 
Notwithstanding such notice, respondent failed to file an answer. 
The issuance of an order is therefore authorized without further 
proceedings. 


FINDINGS OF FACT 

1. Complainant, Gus Myruski, is an individual, whose post office 
address is R.F.D. #2, Goshen, New York. 

2. Respondent is an individual, Louis Morinsky, trading as 
George Rice & Company, whose address was 120 Dock Street, 
Philadelpha, Pennsylvania, but whose present address is 5533 
Beaumont Avenue, Philadelphia, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 

3. On or about August 20, 1950, in the course of interstate 
commerce, complainant consigned to respondent, to be sold for 
complainant’s account, 400 bags of yellow onions. The onions were 
shipped from Goshen, New York, to respondent’s place of busi- 
ness in Philadelphia, Pennsylvania. Upon arrival at Philadelphia, 
respondent received and accepted the onions. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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4. Respondent sold the onions for $528.75, from which a ter- 
minal charge of $4 and commission of $52.88 were deducted, 
leaving net proceeds of $471.87 due and owing complainant. No 
part of the $471.87 net proceeds has been paid to complainant. 


5. Complaint was filed within 9 months after the cause of action 
accrued. 

CONCLUSIONS 

As provided by the rules of practice, respondent’s failure to file 
an answer to the formal complaint constitutes an admission of 
the facts alleged in the complaint (7 CFR 47.8(c) ). 

The facts thus admitted are that complainant delivéred to 
respondent in interstate commerce, for handling on consignment, 
400 bags of yellow onions; that respondent received and accepted 
the same; that respondent sold said produce and realized $471.87 
net proceeds; but that respondent has failed to pay complainant 
any part of such net proceeds. 

In connection with a personal investigation of other complaints 
of a similar nature against respondent, respondent informed the 
investigator for the Department that he was without funds to 
meet his obligations. 

Respondent’s failure to pay the net proceeds to complainant 
is in violation of section 2 of the act. Reparation in the amount 
of $471.87, plus interest, should be awarded complainant. The 
facts should be published. 

ORDER 

Within 30 days from the date of this order respondent shall 
pay complainant, as reparation, $471.87, plus interest at the rate 
of 5 percent per annum, from September 1, 1950, until paid. 


The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 2806) 


EMPIRE PRODUCE Co., INC. v. RILEY S. GARZA. PACA Doc. No. 
5484. Decided May 28, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold and delivered to respondent’s agent three truckloads 
of potatoes, and respondent received and accepted said potatoes through 
his agent, but failed to pay the purchase price, and failed to answer 
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the complaint, held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, and his 
failure to pay complainant the purchase price is a violation of the act, 
for which reparation should be awarded complainant.* 


Failure to Reimburse for Advance and Telephone Call—Default 


Where complainant advanced a sum of money to respondent’s agent and the 
latter placed a telephone call on respondent’s telephone, in transacting 
the purchase of potatoes, and respondent authorized the agent to incur 
these expenses, and agreed to reimburse complainant for these items, 
but failed to reimburse complainant, held, that respondent’s failure to 
repay complainant the amount of the advance and telephone bill is a 
violation of the act, for which reparation should be awarded complainant 
in the amount of the advance and telephone bill.* 


Messrs. Houtchens and Houtchens, of Greeley, Colorado, for complainant. 
Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant tiled an informal complaint on November 27, 1950, 
and a formal complaint on January 15, 1951, alleging that com- 
plainant sold to respondent, in the course of interstate commerce, 
three truckloads of potatoes for the agreed price of $2,380.95; 
that the potatoes were delivered to, and accepted by, the re- 
spondent’s agent; and that respondent has failed to pay any part 
of the purchase price. In addition, a claim was submitted for 
an advance of $50 made to respondent’s agent and a telephone 
call amounting to $2.80 placed by the agent. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, and a copy of the 
formal complaint were served upon respondent by registered 
mail on February 6, 1951. On February 6, 1951, a copy of the 
report of investigation was served by registered mail upon com- 
plainant’s attorneys. Copies of a supplemental report of in- 
vestigation were served upon respondent on April 21, 1951, and 
upon complainant’s attorneys on April 23, 1951. 

At the time of the service of the copy of the formal complaint, 
respondent was notified in writing that an answer should be 
filed within 20 days after receipt of such notice, and that failure 
to file an answer would constitute a waiver of hearing and would 
be deemed an admission of the allegations of the complaint. In 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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addition, respondent was given 20 days in which to submit 
evidence in rebuttal of statements made in the supplemental 
report of investigation. However, respondent failed to file an 
answer and failed to reply to the supplemental report of investiga- 
tion. The issuance of an order is therefore authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Empire Produce Company, is a corporation 
organized under the laws of the State of Colorado, whose post 
_Office address is 205 Ninth Avenue, Greeley, Colorado. . 


2. Respondent, Riley S. Garza, is an individual whose post office 
address is 231 Viendo Street, San Antonio, Texas. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On August 3, 1950, complainant sold to respondent 400 
sacks U.S. No. 1 white potatoes at $2.20 per hundredweight, 
total $880. On August 16, 1950, complainant sold to respondent 
350 sacks U.S. No. 1 red potatoes at $1.90 per hundredweight, 
total $665, and 97 sacks U.S. No. 2 red potatoes at $1.35 per 
hundredweight, total $130.95, making a total selling price of 
$795.95. On August 18, 1950, complainant sold to respondent 
300 sacks U.S. No. 1 white potatoes at $1.90 per hundredweight, 
total $570, and 100 sacks U.S. No. 2 white potatoes at $1.35 per 
hundredweight, total $135, making a total selling price of $705. 
All sales occurred in the course of interstate commerce and were 
f.o.b., Fort Morgan, Colorado. Under the terms of the contracts 
of sale, respondent was to pay for the potatoes within 30 days 
from the dates of delivery. 


4. The sale was negotiated by R. E. Willson & Co., a broker, 
located at 335 Milam Bldg., San Antonio, Texas. 


5. The potatoes were delivered to, and accepted by, respondent’s 
agent, at Fort Morgan, Colorado, on the respective dates of the 
sales: August 3, August 16, and August 18, 1950. The potatoes 
were loaded on respondent’s trucks and moved in interstate 
commerce from Fort Morgan, Colorado, to San Antonio, Texas. 


6. The potatoes were officially inspected before shipment and 
were certified to be of the grade and variety called for by the 
contracts of sale. 


7. Complainant advanced $50 to respondent’s agent and in- 


curred an expense of $2.80 when the agent placed a long distance 
telephone call in transacting the respondent’s business. Both the 
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advance and telephone call were made in connection with the 
transaction of August 16, 1950. Respondent authorized his agent 
to incur these expenses and agreed to reimburse the complainant 
for these items. 


8. Respondent has failed to pay complainant the total purchase 
price of the three truckloads of potatoes, $2380.95, and has failed 
to reimburse complainant for the advance and the telephone call. 
There is now due and owing complainant $2433.75, no part of 
which has been paid. 


9. Formal complaint was filed within nine months after the 
cause of action accrued. 

CONCLUSIONS 

As provided by the rules of practice, respondent’s failure to 
file an answer to the formal complaint constitutes a waiver of 
hearing and an admission of the facts alleged in the complaint 
(7 CFR 47.8(c) ). 

The facts thus admitted are that respondent has failed to pay 
the agreed purchase price of three truckloads of potatoes sold 
and delivered to, and accepted by, respondent through his agent, 
and that respondent also owes complainant for an advance and 
a telephone call made in connection with one of the sales. 

Respondent’s failure to pay complainant the total amount due 
of $2433.75 is in violation of section 2 of the act. Reparation in 
the amount of $2433.75, plus interest, should be awarded com- 
plainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2433.75, plus interest thereon 
at the rate of 5 percent per annum from October 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 2807) 
PACA Doc. No. 5210.* Decided May 28, 1951. 


Dismissal—Failure to Establish Existence of Contract of Purchase and Sale— 
Formal Contract as Condition Precedent—Intention of Parties 


In action by buyer against seller for nondelivery of strawberries which 
buyer claims seller orally agreed to sell, held, that the parties intended 
the preparation and execution of a formal contract to be a condition 
precedent, and since seller refused to sign the formal contract, the 
complaint should be dismissed.** 


. Kent Allen, of Los Angeles, California, for complainant. Mr. Ralph 
Purvis, of Bremerton, Washington, for respondent. Mr. C. Carlile 
Carlson, Presiding Officer, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed with the Department on July 25, 
1949. The formal complaint was filed September 13, 1949. Com- 
plainant alleges that on or about June 3, 1949, it contracted to 
purchase from respondent 2,000 cases of frozen strawberries; 
that respondent failed to deliver the strawberries; and that 
complainant sustained a loss of $3,300. An award of reparation 
in that amount was requested. 


A copy of the formal complaint, together with a copy of the 
report of investigation made by the Regulatory Division, was 
served by registered mail upon respondent on October 14, 1949. 
A copy of the report of investigation was served by registered 
mail upon complainant’s attorney on October 10, 1949. 


Respondent filed an answer to the formal complaint on Novem- 
ber 9, 1949. Therein, respondent denies the existence of a contract 
between the parties. 


An oral hearing was held at * * *, Washington, on August 17, 
1950. Complainant did not appear at the hearing, but the presid- 
ing officer introduced in evidence the exhibits offered by com- 
plainant and the depositions of * * *, which had been taken 
~® As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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previously at * * *, California. Respondent was represented at 
the hearing by counsel and offered the testimony of * * *. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation trading as * * *, whose 
address is * * *, California. 


2. Respondent, * * *, is a corporation whose address is * * *, 
Washington. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about April 1, 1949, respondent authorized the * * * 
to negotiate sales of strawberries on behalf of respondent. 


4. On April 13, 1949, the broker negotiated the sale to com- 
plainant of 1,000 cases of 10-pound Sefton containers and 1,000 
cases of 30-pound tins of frozen 4 x 1 sliced Marshall straw- 
berries, Grade B or better, S.A.P. (subject approval price), f.o.b. 
* * * Washington. The broker issued and forwarded to the 
parties a sales memorandum containing the foregoing terms. It 
was understood by the parties that any contract would not be 
final until placed in writing and signed by the parties. 


5. On June 3, complainant was notified by the broker that re- 
spondent’s opening prices were 1914 cents per pound for the 
30-pound containers and 2114 cents per pound for the 10-pound 
containers. Complainant requested that its prior order be 
changed to 2,000 cases of 30-pound containers at 1914 cents per 
pound. 


6. On June 6, 1949, the broker prepared a sales memorandum 
and a written contract showing the sale of 2,600 cases of 30-pound 
tins at 1914 cents per pound. A copy of the memorandum was 
sent to complainant, together with the contract for signature. 
Complainant signed the contract. The broker forwarded the 
signed contract to respondent for signature. 


7. Several weeks later, respondent notified the broker that it 
had only 1,000 cases of berries in 30-pound tins available for 
complainant. The broker asked that this be increased to a mini- 
mum of 1,500 cases. Complainant did not order shipment of any 
berries. Respondent returned the contract, without having signed 
it, to the broker on July 8. 


8. The informal complaint was filed within 9 months after the 
cause of action accrued. 
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CONCLUSIONS 


Complainant’s position in this proceeding is that its offer to 
purchase 2,000 cases of strawberries in 30-pound containers for 
1914 cents per pound was confirmed by respondent, and that a 
binding contract of purchase and sale came into existence at 
that moment. Respondent contends that (1) it did not confirm 
a sale of strawberries to complainant at 1914 cents or any other 
price, and (2) the parties were not to be bound until a formal 
contract was prepared by the broker and signed by both parties. 
We will consider the latter defense first. 


The evidence is clear that the parties contemplated, during 
their negotiations, the execution of a formal contract. Whether 
the. parties to an oral or informal agreement become bound prior 
to the drafting and execution of the contemplated formal writing 
is a question largely of intent on their part. Jenkins & R. Co. v. 
Alpena Portland Cement Co., 147 Fed. 641 (6 Cir. 1906). As to 
whether the formal contract is viewed by the parties merely as 
a convenient memorial of their previous contract, or as the 
consummation of tentative agreements or negotiations, it has 
been said that several circumstances may be helpful: ‘as whether 
the contract is of that class which are usually found to be in 
writing, whether it is of such nature as to need a formal writing 
for its full expression, whether it has few or many details, 
whether the amount involved is large or small, whether it is a 
common or unusual contract; whether the negotiations them- 
selves indicate that a written draft is contemplated as the final 
conclusions of the negotiations.” Mississippi & D.S.S. Co. v. Swift, 
86 Me. 248, 29 Atl. 1063 (1894). See also Building Service Em- 
ployee Intl. Union v. Seattle Hosp. Council et al., 18 Wash. 2d 186, 
138 P 2d 891 (1943); Parks v. Kirkland Packing Co., 172 Wash. 
450, 20 P 2d 588 (1933); 122 ALR 1217; 165 ALR 756. 


The negotiations between the parties were handled by * * * of 
* * * Co. Representing respondent in the transaction was * * *, its 
president, and complainant was represented by its manager, * * *. 
By letter dated April 13, 1949, the broker forwarded to respond- 
ent several broker’s sales memoranda including one showing a 
sale to complainant “S.A.P.” This memorandum contains, in 
addition to other terms, the following: 

“If buyer confirms opening prices when issued by packer, the 

above sale will be covered by packer’s contract. Shipping and 

payment instructions to be given at that date. 


“The abywve suhject packer’s acceptance and confirmation.” 
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In the transmittal letter, * * * states that the memos covering 
S.A.P. sales are enclosed and to please confirm memos as soon 
as possible. In a reply dated April 16, 1949, * * * states in part: 


“Thank you for your last two orders, and they are perfectly 
satisfactory as you have written them, with the exception that 
they should read ‘f.o.b. * * *, seller’s option,’ as shipment will 
be made from either of these places. 


“Some time back you mentioned you would make up contracts 
for buyer’s signature upon our confirmation of sales. We 
would like very much to have you do this. 


“As we have previously discussed, on these orders we hope at 
time of loading to make sight draft with bill of lading and 
inspection certificate attached. We will look to you to take care 
of these details in drawing up contracts.” 


The next letter of record is dated April 19, 1949, and is ad- 
dressed to * * * from * * *. This letter reads in part as follows: 


“We will not be able to get * * * to sign their S.A.P. [contract] 
for this reason. First of all, they have a policy which they 
have adopted recently of not signing any contracts unless a 
price is specified in same, into which category an S.A.P. falls. 
They feel an S.A.P. constitutes nothing more than that already 
covered by our sales memorandum. As we were told by their 
buyer, their word is firm and if our opening prices are in 
line the order will be confirmed. Don’t take this as meaning 
their S.A.P. lacks their backing, because we have covered 
many S.A.P. sales on a memo basis only with this firm and 
providing your prices are right, they are usually the first to 
sign firm contracts. If we weren’t familiar with their way of 
doing business, of course, we could not say this, but frankly 
we sell * * * more merchandise than any other institutional 
distributor in * * * and have for a number of years.” 


The next document in this transaction is the broker’s second 
sales memorandum showing a sale to complainant on June 3, 
1949, of 2,000 cases of 30-pound tins at 1914 cents per pound. 
The memorandum also states “The above confirmed by packer 
via phone 6-4—49. This cancels and supersedes our §.A.P. Memo- 
randum L 3228 dated April 13, 1949. This sale is covered by 
Contract No. 351 which has been signed by buyer and is en route 
for seller’s signature.” 


At the oral hearing, * * * testified that he had had no dealings 
with the broker or complainant prior to April 1949. The witness 
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testified further that he did not intend to be bound until a 
formal contract was prepared and signed by both parties and 
that “anything * * * offered us was followed by a formal con- 
tract.” * * * and * * * testified, in effect, that sales in the frozen 
food trade are usually made by telephone. * * *, a merchandise 
broker of frozen fruits for 24 years, testified that 75 to 90 percent 
of his business is handled by telephone without a written ac- 
ceptance by the buyer or seller. However, most of his business 
involves “consigned stock” where deliveries are made one to 
three days after the sale. 

In this proceeding, the parties began negotiations in April 
1949 with respect to strawberries which ordinarily are ready 
for picking and packing in the early part of June. From the 
outset, the parties knew a formal contract would be prepared 
for their signature. The broker negotiated on behalf of respond- 
ent at least three sales to purchasers other than complainant. The 
three formal contracts which were signed by respondent and the 
purchasers were introduced in evidence. Two of these contracts 
are on a printed form designated “Pacific Northwest F.O.B. 
* * * Contract’, and they are numbered 352 and 353, respectively. 
(For some unexplained reason the third formal contract is on a 
different form.) This form of contract contains numerous contract 
provisions on the reverse side, including those relating to storage, 
inspection, guaranty, and claims. The formal contract, No. 351, 
which complainant signed was not introduced in evidence. In 
view of the sequence of contract numbers, it seems reasonable 
to assume that the same form of contract was used. Since the 
parties had not previously done business together, it is probable 
that they would desire their contract obligations spelled out by 
means of the provisions on the form of contract. On the basis of 
the evidence it is concluded that the parties contemplated the 
preparation and signing of the formal contract to be a condition 
precedent to any obligation. 

Since the formal contract was not signed by both parties, it is 
immaterial whether respondent orally agreed to the sale to com- 
plainant at 1914 cents per pound. Consequently, it would serve 
no useful purpose to discuss the conflicting evidence concerning 
this issue. For failure to prove the existence of a contract binding 
upon the parties, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 2808) 


PACA Doc. No. 5327.* Decided May 28, 1951. 


Dismissal—Settlement between Parties 


Where the parties by stipulation stated that an amicable settlement has been 
reached and requested dismissal of the complaint, the complaint is, 
accordingly, dismissed. 


Mr. W. M. White, Jr., of Southern Traffic Bureau, of Harlingen, Texas, for 
complainant. Mr. Earl J. Gratz and Mr. David Fitzgerald, of Phila- 
delphia, Pennsylvania, for respondent. Mr. James A. O’Donnell, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed October 28, 1949, for the recovery of 
the purchase price allegedly due on a carload of tomatoes which 
complainant shipped to respondent on June 18, 1949. In an answer 
filed March 28, 1950, respondent denied liability to complainant 
and claimed a set-off, tendering a balance admittedly due. Re- 
spondent requested an oral hearing. 


A hearing was scheduled at * * *, Pennsylvania, on January 23, 
1951. On January 8, 1951, the hearing was continued to a later 
date. Before a hearing was held, however, the Department was 
advised by stipulation signed by the parties that the claims of 
both parties had been amicably settled and the Department was 
requested to close the proceeding. The complaint, therefore, is 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2809) 


PHIL PECK COMPANY, INC. v. AMATORE DI GIOIA. PACA Doc. No. 
5467. Decided May 29, 1951. 


Failure to Pay Balance of Purchase Price 


Where a new contract was agreed to only on the condition that the melons 
were not found to grade U.S. No. 1 at Chicago, and where the Chicago 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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inspection certificate found that the melons graded U.S. No. 1, the con- 
dition precedent to the novation did not occur, and the seller is not 
bound by the terms of the novation; hence complainant-seller is entitled, 
under the original contract to an award of reparation in the amount of 
the balance of the purchase price agreed upon between the parties.* 


Evidence—Burden of Proof—Contract Terms 


Where there is no reference in the correspondence between the parties at 
the time of the transaction to the type of railroad car to be used or 
objection to the type of car that was actually used, respondent failed 
to sustain the burden of proof that the contract called for shipment in 
a ventilated box car.* 


Failure to Show Breach of Warranty—Number of Melons 


Where the melons met the grade and size requirements of the contract, 
and the price was for the carload as a whole, buyer cannot complain 
of delivery of a greater number of melons than contracted for.* 


Mr. Arthur Slavin, of New York, New York, for complainant. Messrs. Golbus 
& Golbus, of Chicago, Illinois, for respondent. Mr. Herbert L. Perlman, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed December 8, 1950, complainant alleged 
that on or about June 27, 1950, it sold to respondent, f.o.b. 
Florida shipping point, one carload of 768 U.S. No. 1 grade 
Cannonball watermelons averaging 31 pounds for $200; that the 
car containing said produce, numbered and initialed MDT 19514, 
was inadvertently referred to as ACL 19574 in complainant’s 
confirming telegram; that because of respondent’s misrepresenta- 
tions as to the condition of the melons on arrival at Chicago 
complainant authorized respondent to handle the produce for its 
account; and that respondent has paid complainant $38.55, leav- 
ing a balance of $161.45 due on the original purchase price. 


A copy of the formal complaint was served upon respondent 
by registered mail on January 9, 1951, together with a copy of 
the report of investigation prepared by the Regulatory Division 
of the Fruit and Vegetable Branch. A copy of the report of 
investigation was also served upon complainant by registered 
mail on January 8, 1951. On January 18, 1951, respondent filed 
an answer which alleged that the complainant did not deliver 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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the car contracted for; that the melons were not of the kind, 
quality, size or grade specified in the contract; and that respond- 
ent used due diligence in selling the melons for complainant’s 
account. 

Since the complaint is not for reparation in excess of $500, the 
issues are submitted under the shortened procedure provided for 
in § 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts, respondent filed an answering 
statement, and complainant field a statement in reply. Both 
parties were represented by counsel throughout the proceeding. 


FINDINGS OF FACT 


1. Complainant, Phil Peck Co., Inc., is a corporation whose post 
office address is 349 Washington Street, New York, New York. 


2. Respondent, Amatore Di Gioia, is an individual whose post 
office address is 1625 North Keystone Avenue, Chicago, Illinois. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 27, 1950, in the course of interstate com- 
merce, the parties entered into a contract for the sale by com- 


plainant to respondent of one carload of Cannonball watermelons, 
U.S. No. 1, for a total price of $200, f.o.b. Florida shipping point. 
Said watermelons were contained in car MDT 19514 shipped from 
Florida on June 26, 1950, and diverted to respondent at Chicago, 
Illinois, on June 27, 1950. 


4. On June 27, 1950, complainant sent a telegram confirming 
this sale which reads as follows: 

“REPHONE: CONFIRM SHIPPED YESTERDAY, OR- 

DERED DIVERTED YOU TODAY ACL 19574, AVERAGING 

31 POUNDS, COUNT 768...” 


5. Upon arrival of said car at Chicago on June 30, 1950, re- 
spondent wired complainant indicating that he was experiencing 
trouble with these melons. Complainant, on June 30, 1950, in- 
structed respondent to obtain a government inspection of the 
melons, and authorized respondent to handle the produce for its 
account in the event that the watermelons did not grade U.S. 
No. 1 on destination inspection. 


6. Destination inspection revealed that the watermelons then 
graded U.S. No. 1. The watermelons were sold by respondent at 
Chicago, Illinois, on July 4, 1950, for a net amount of $38.55, 
which sum was remitted to complainant. Demand has been made 
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upon respondent for payment of $161.45, which represents the 
difference between the purchase price of $200 and the net proceeds 
of the July 4, 1950, sale, but no part of the same has been paid. 


7. Informal complaint was received September 7, 1950, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


It is not clear whether the parties specified in their oral con- 
tract, as respondent appears to contend, that shipment be made 
in ventilated box car rather than a refrigerator car. Complainant 
contends that the parties did not enter into any such agreement; 
that the contract called for delivery in car MDT 19514; but that 
the car was inadvertently referred to as ACL 19574 in the tele- 
gram confirmation of sale sent by complainant to respondent on 
June 27, 1950. Nowhere in any of the correspondence between 
the parties at the time of the transaction involved herein is there 
any reference to the type of car to be used or objection to the 
type of car that was actually used. Respondent has failed to sus- 
tain the burden of proof that the contract called for shipment 
in a ventilated box car. 


Respondent also contends that complainant failed to deliver 
the kind, quality, size or grade of watermelons called for in the 
contract. Specifically, respondent contends that the count and 
size of the melons in car MDT 19514 were not in accordance 
with the count and size specified in the contract. As indicated 
by the confirmation telegram of June 27, 1950, the contract called 
for “average 31 pounds, count 768” watermelons. The shipping 
point inspection certificate, No. 122260 dated June 26, 1950, 
reported the melons to be “Generally ranging from 28 to 36, 
mostly 29 to 34 pounds averaging not less than 31 pounds”, 
and the Chicago inspection certificate, No. B-205446 dated June 
30, 1950, reported the melons to be “generally from 25 to 40, 
mostly 27 to 36 pounds in weight.” There is no discrepancy be- 
tween these inspection certificates and they indicate that the 
melons contained in car MDT 19514 were of the size specified in 
the contract; that is, averaging 31 pounds. Nor is there any 
breach of warranty as to the grade and count of melons. The 
melons graded U.S. No. 1, both at shipping point and on arrival 
at Chicago. The shipping point inspection indicated that the 
“Inspector’s tier count shows 768 melons’’, while the later Chicago 
inspection certificate described the produce as “manifested as 
790 melons.” It is unnecessary to determine the actual number of 
melons contained in car MDT 19514, since the inspection cer- 
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tificates indicate that the number of melons was at least 768. 
As the melons met the grade and size requirements of the con- 
tract, respondent cannot complain of delivery of a greater number 
than contracted for, if more than 768 melons were actually 
contained in the car. This is not a case where a greater number 
of melons was present at the expense of the size or grade of the 
individual melons. 


In addition, respondent alleges, in effect, that the parties 
entered into a new contract, as evidenced by complainant’s tele- 
gram of July 3, 1950, authorizing respondent to handle the 
melons for complainant-shipper’s account. On June 30, 1950, the 
date of arrival of the car at Chicago, respondent sent complainant 
the following telegram: 

“MDT 19514 SHOWS TROUBLE ANSWER SOON WHAT 

SHALL I DO”. 


On the same day, complainant responded by telegram as 
follows: 

“REPHONE: CONFIRM PLEASE GET GOVERNMENT 

INSPECTION AS TO CONDITION MELONS, ALSO VENTS, 

19574. IF DOES NOT GRADE U.S. 1, PLEASE HANDLE 

BEST ADVANTAGE SHIPPER. TRY HARD GET COST 

OUT SAME.” 


After a telephone conversation between the parties on July 3, 
1950, complainant sent the following telegram: 

“REPHONE: THIS YOUR AUTHORITY HANDLE FOR 

SHIPPERS 19514.” 


The correspondence between the parties appears to indicate 
that complainant would consent to a novation only on condition 
that the melons did not grade U.S. 1 on arrival in Chicago. The 
parties differ as to the substance of their telephone conversation 
prior to the granting of authority to respondent to handle the 
melons for shipper’s account on July 3, 1950. Respondent con- 
tends that he informed complainant of the alleged breaches of 
warranty discussed above, and complainant contends that re- 
spondent advised complainant that the melons failed to grade 
U.S. No. 1. In view of the fact that complainant’s telegram of 
June 30, 1950, was responsive only to a complaint by respondent 
to an alleged failure of the melons to grade U.S. No. 1, and the 
complete absence in the telegraphic communications between the 
parties of any reference to any other failure of the produce to 
meet contract specifications, complainant’s version of the tele- 
phone conversation between the parties is highly credible. There- 
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fore, it is our conclusion that the new contract was agreed to 
only on the condition that the melons were not found to grade 
U.S. No. 1 at Chicago. Since the destination inspection certificate f 
found that the melons graded U.S. No. 1, the condition precedent 
to the novation did not occur, and complainant is not bound f 
by the terms of the novation. Pearl Grange Fruit Exchange, Inc. § 
v. Joseph Martinelli & Co., 9 A.D. 1005. The watermelons shipped 
fulfilled the requirements of the original contract. Respondent 
is therefore liable for the purchase price under that contract, or 
$200, but has paid complainant only $38.55. Respondent’s failure f 
to pay the balance of $161.45 is in violation of section 2 of the f 
act. Reparation should be awarded complainant in the amount of 
$161.45, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $161.45, with interest thereon 
at the rate of 5 percent per annum from August 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 2810) 


THE ARNOLD FRUIT COMPANY v. MALCOLM HUTTO. PACA Doc. 
No. 5527. Decided May 31, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold fruits and vegetables to respondent 
but that the latter failed to pay the balance of the purchase price, and 
where respondent failed to file an answer, it is held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the balance of the purchase price is 
a violation of the act for which reparation should be awarded 
complainant.* 


Giving of Promissory Notes as Not Constituting Payment of Debt— 
Express Agreement of Parties 


Where respondent failed to pay the agreed price for fruits and vegetables 
purchased from complainant but gave complainant notes for the balance 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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due and then failed to pay the notes, it is held, the notes themselves 
are not payment in the absence of an express agreement to that effect.* 


The Arnold Fruit Company, of Jacksonville, Florida, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received May 18, 1950. Formal repara- 
tion complaint was filed August 24, 1950, alleging that complain- 
ant sold fruits and vegetables to respondent during September 
1949 for a total purchase price of $484.24, but no payment has 
been made by respondent. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant November 6, 1950. On the same date, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Respondent 
has not filed an answer. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, The Arnold Fruit Company, is a partnership 
composed of John Skillman Arnold, Hiram Victor Arnold and 
Charles London Arnold, whose address is 400 West Bay Street, 
Jacksonville, Florida. 


2. Respondent is an individual, Malcolm Hutto, whose address 
is Douglas, Georgia. At the time of the transactions complained 
of herein respondent was licensed under the act. 


3. On or about September 8, 1949, in the course of interstate 
commerce, complainant sold to respondent the following com- 
modities : 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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COMMODITY PRICE TOTAL 


4 crates of Lettuce j $38.00 
17 sacks of Cabbage ; 36.55 
dozen Celery, Pascal ‘ 2.80 
box of 490 S K Lemons 
crate of Carrots 
dozen Carrots 
sack of Jersey Potatoes 
sacks of L. White Potatoes 
sacks of Onions 2 to 3 
sack of White Onions 
lugs of Seedless Grapes 
lugs of Ribier Grapes 
lug of Tokay Grapes 
7 bushels of Michigan Peaches 


KORE OWE NE ep 


$176.10 


4. On or about September 8, 1949, complainant delivered to 
respondent, in Jacksonville, Florida, produce which conformed 
with the terms of the contract, and respondent accepted the pro- 
duce for transportation to Douglas, Georgia, in respondent’s 


truck. 


5. On or about September 11, 1949, in the course of interstate 
commerce, complainant sold to respondent 18 stems of bananas 
at 6 cents per pound or $27.84. 


6. On or about September 11, 1949, complainant delivered to 
respondent, in Jacksonville, Florida, bananas which conformed 
with terms of the contract, and respondent accepted the bananas 
‘for transportation to Douglas, Georgia, in respondent’s truck. 


7. On or about September 11, 1949, in the course of interstate 
commerce, complainant sold to respondent the following com- 
modities: 


COMMODITY PRICE TOTAL 


crates of Lettuce 

dozen Lettuce 

dozen Celery, Pascal 

a et hal meeeeesesarae 1.05 
sacks of Potatoes 

sack of L. White Potatoes __..._..---.---- 

bee Of Reece Grenes ....~.....2-00<--~~ 2.65 
lugs of Tokay Grapes 2.35 
EE rn 3.00 


COnmNF NM WN K & 
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3 boxes of 490 S K Lemons : 22.50 
14 box of 490 S K Lemons 3.75 
4 sacks of Onions ; 11.00 
2 sacks of Rutabagas ; 3.00 
5 bushels of Michigan Peaches ; 17.50 
1 box of 214 Comb. Del. Apples 3.50 


$162.75 


8. On or about September 11, 1949, complainant delivered to 
respondent, in Jacksonville, Florida, produce which conformed 
with the terms of the contract, and respondent accepted the 
produce for transportation to Douglas, Georgia, in respondent’s 
truck. 


9. On or about September 15, 1949, in the course of interstate 
commerce, complainant sold to respondent the following com- 
modities : 


COMMODITY PRICE TOTAL 


crates of Lettuce ; $19.50 
dozen Lettuce : 8.00 
crate of Celery 3.75 
I ink ovens ce ceetinwindas 6.25 
lug of Seedless Grapes 2.75 
bee of Teles Geanee ....4.24-6..000. 2.40 4.80 
a ae 3.00 12.00 
basket of Prunes 2.50 
sacks of Rutabagas 4.50 
I A ics iciniseeminicnceiwiniiatiineein 3.50 31.50 
boxes of 138 Byrd Del. Apples _--_------- 4.25 8.50 
sacks of L. White Potatoes ______-.------ 4.50 13.50 


2 
4 
1 
1 
1 
2 
4 
1 
3 
9 
2 
3 


$117.55 


10. On or about September 15, 1949, complainant delivered to 
respondent, in Jacksonville, Florida, produce which conformed 
to the terms of the contract, and respondent accepted the produce 
for transportation to Douglas, Georgia, in respondent’s truck. 

11. The total purchase price for all the sales amounted to 
$484.24. Subsequent to service of the copy of the formal com- 
plaint, respondent paid complainant $70, reducing the amount due 
to $414.24, no part of which has been paid. 

12. Informal complaint was received on May 18, 1950, which 
was within nine months after these causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c) ). 


Complainant sold fruits and vegetables to respondent between 
the date September 8, 1949 and September 15, 1949. The produce 
was delivered to, and accepted by, respondent in Florida for 
transportation in interstate commerce, but respondent did not 
pay the agreed purchase prices. The total purchase price for the 
produce was $484.24, and, subsequent to the service of copies of 
the formal complaint and report of investigation, the respondent 
paid $50 on account, and tendered complainant 22 notes dated 
November 11, 1950. All notes were in the amount of $20 except 
number 22 which was for $14.24. The notes were to bear interest 
at the rate of 6 percent and to be payable on the eleventh day 
of each succeeding month. Only the note due December 11, 1950, 
was paid. The unpaid notes have been surrendered to, and are 
now in possession of, the Department. The notes are considered 
merely as evidence of the indebtedness, and not as payment, as 
it has been held, in both Florida and Georgia, that notes given by 
a debtor to his creditor, do not extinguish the debt in the absence 
of an express agreement to that effect. Mabry v. Holcomb, 82 Ga. 
App. 1, 60 S.E. 2d 411 (1950) ; Seaver et al. v. Stratton, 133 Fla. 
183, 183 So. 335 (1938). A cash payment of $50 and the payment 
of the first note in the amount of $20 reduced the amount due 
complainant to $414.24, no part of which has been paid. 


Respondent’s failure to pay the balance due in connection with 
these transactions is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $414.24, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $414.24, with interest thereon at 
the rate of 5 percent per annum from October 1, 1949, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 





COURT DECISIONS 


A. J. ALLEN AND RAY BAUMGARTNER ¥. EDWIN SCHMIDT et al. 
JOHN SCHUMAN v. CHARLES JAEGER et al. (Cir. Ct., Waukesha 
Co., Wis.). Decided April 25, 1951. 


CIRCUIT COURT, WAUKESHA CO. 
WISCONSIN 


Right of Board of Directors of Co-operative Association of Producers 
to Cast Vote in Referendum 


Where plaintiffs challenged the right or authority of the Board of Directors 
of Co-operative Association of producers to cast the votes of the cor- 
poration in favor of a Federal authority regulating the handling of 
milk, on defendants’ motions for summary judgment dismissing plain- 
tiffs’ complaints, the court held, that: (1) the acts of the board of 
directors complained of concerned methods of Federal procedure in- 
volving interstate commerce; (2) the Secretary of Agriculture has 
accepted the action of the directors in each case, and issued the milk 
order in question prior to the commencement of the action in each case, 
and each order was in force; (3) the Secretary of Agriculture, not 
being a party to either proceeding, could not possibly be bound by any 
order or judgment herein; (4) the laws of Wisconsin permitted the 
action of the directors; and (5) the defendants’ motions for summary 
judgment should be granted.* 


William C. O’Connell, Circuit Judge 


OPINION 
These cases are before the Court on the motions of the de- 
fendants for summary judgments dismissing plaintiff’s com- 
plaints. 
The Schuman action was commenced by the plaintiff, John 
Schuman, against the directors of Dairy Lane, Incorporated, a 
Wisconsin Co-operative Corporation. 


The Allen and Baumgartner action was commenced by A. J. 
Allen and Ray Baumgartner against the directors of Milwaukee 
Co-operative Milk Producers, a Wisconsin Co-operative Cor- 
poration. 

The complaints challenge the right or authority of the boards 
of directors to cast the votes that were cast by such boards in 
favor of a Federal authority regulating the handling of milk. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Fd. 
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The questions presented were stated in two different ways by 
the attorneys. The plaintiffs’ attorney stated the question in this 
fashion: Question. Do the Articles of Incorporation which con- 
stitute the charter of the Co-operative empower the Board of 
Directors to take the action it did in casting the vote of the 
Co-operative in favor of a proposed milk order? 


The defendants’ attorneys stated the question in this fashion: 
Question. Did the Board of Directors of the Co-operative under 
its Articles and By-laws and under the laws of the State of 
Wisconsin have authority to cast the vote requested by the 
‘Secretary of Agriculture? 

FACTS 

Each Co-op was organized under authority of Chapter 185 of 
the Wisconsin Statutes. 

In each case the Co-op had hundreds of members. It appears 
that the Board of Directors of each Co-op by unanimous action 
made application to the U.S. Secretary of Agriculture for an 
order regulating the handling of milk in the Waukesha-Milwaukee 


area. 
A hearing was had by the Secretary of Agriculture in the fall 
of 1950, and the Secretary of Agriculture made his decision and 


findings with respect to the order in each case. 

The order in each case was approved by the vote of the Direc- 
tors of each Co-op, acting in behalf of the Co-op interested, after 
ballots were sent to the Directors by the Secretary of Agricul- 
ture. This order became effective in part on December 1, 1949, 
and became fully effective January 1, 1950. 


LAW 


Sec. 185.01, Wis. Stats., provides that in a Co-op association 
each member has only one vote. 

Sec. 185.05 (1) Stats., provides that the association shall be 
managed by a board of not less than five directors, and further 
provides that the members have the power at any regular or 
special meeting legally called to remove any director or officer for 
cause. 

The By-laws in each case provided that the directors shall 
conduct, manage and control the affairs and business of the 
association. 

Sec. 185.08, Wis. Stats., provides that a Co-op shall have the 
powers of a corporation organized under Sec. 180.02, Wis. Stats., 
except where the general corporation law exempts Co-op or is 
inconsistent with Chapter 185, 
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Sec. 180.02, Wis. Stats., sets forth the requirements for the 
organization of a corporation. 


7 U.S.C.A. 608 (C), as amended, at the time in question pro- 
vided in substance that the Secretary of Agriculture may make 
an order as to agricultural commodities, which shall be effective 
when approved by at least three-quarters of the producers; and 
in the case of any Co-op association of producers, the Secretary 
of Agriculture may conduct a referendum among the producers. 


In 307 U.S. 588, H. P. Hood and Sons vs. U.S., the question 
raised was whether the Boards of Directors of Co-ops had the 
power to cast votes binding the individual producers. 


The court approved of the action of the Secretary of Agricul- 
ture in conducting the referendum without referring the matter 
to the individual producers for a verdict. The court stated on 
page 1487: 

“Two co-operatives voted for their members in favor of the 
amendments to the Order. No poll was taken of the individual 
producer members. Nor was there any subsequent approval by 
them of the action taken on their behalf by the co-operatives. 
Section 8c (12) directs the Secretary to consider the approval 
or disapproval of co-operatives as the approval or disapproval 
of members. This is complete authority for the action of the 
Secretary. He need not require further referendums by co- 
operatives themselves. Presumably they will vote with an eye 
to the best interest of their members.” 


In 307 U.S. 533, U.S. vs. Rock Royal Co-op, the court stated: 


“* * * Tt is quite true that the League which itself cast two- 
thirds of the favorable votes was in a position to cast more 
than one-third of the total qualified vote against the Order. 
This arises from the provision of the Act, authorizing co- 
operatives to express the approval or disapproval for all of 
their members or patrons. This is not an unreasonable pro- 
vision, as the co-operative is the marketing agency of those 
for whom it votes. If the power is in the Congress to put the 
order in effect, the manner of the demonstration of further 
approval is likewise under its control. These associations of 
producers of milk have a vital interest in the establishment of 
an efficient marketing system * * *,” 


In 232 U.S. 490, Williams vs. Fanning, the court held that an 
order such as the one here involved can only be terminated by 
the Secretary of Agriculture. 


1 Pin. (Wis.) 667, Janesville Bridge vs. Stoughton, discussed 
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the contractual rights of stockholders and stated that a corpora- 
tion’s powers and privileges should be strictly construed. 

217 Wis. 179, State ex rel Cleary vs. Hopkins Street Building 
and Loan Association, held that Wisconsin, through its Constitu- 
tion, has retained control of corporations organized under its 
laws regardless of Federal laws which attempt to add powers to 
a Wisconsin corporation. 

It must be conceded that a Federal milk order under the 
Agricultural Adjustment Act is based upon the fact that inter- 
state commerce is involved. 


CONCLUSIONS 


The Court concludes as follows: 

1. The acts of the boards of directors complained of herein 
concern methods of Federal procedure involving interstate com- 
merce. 


2. The Secretary of Agriculture has accepted the action of the 
directors in each case mentioned in this opinion, and the order 
under consideration was issued by such Secretary of Agriculture 
prior to the commencement of this action in each case, and each 
order is in force at the present time. 

3. The Secretary of Agriculture is not a party to either pro- 
ceeding herein and could not possibly be bound by any order or 
judgment herein. 

4. The authority given to a board of directors of a Co-op asso- 
ciation under Chapter 185 of the Wisconsin Statutes was sufficient 
to allow each Board mentioned herein to cast the vote complained 
of herein. 

5. The By-laws of Dairy Lane Co-operative and Milwaukee 
Co-operative Milk Producers did not restrain the Board of Direc- 
tors from casting the votes referred to in this opinion. 

6. The directors of each corporation herein had the power and 
authority under its articles of incorporation and its By-laws to 
cast the vote as requested by the Secretary of Agriculture. 

7. The question raised as to an injunction is not material due 
to the fact that it is found that the Board of Directors had power 
and authority to cast the vote mentioned herein, in each case. 

8. The defendants motion for summary judgment should be 
granted. 

9. Summary judgment in each case in favor of the defendants 
and against the plaintiffs should be drafted and presented for 
entry and signing in accordance with this opinion. 





INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DECISIONS 
MAY 1951 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


JURISDICTION OF SECRETARY No. 


Denial of request for withdrawal of petition filed under 
section 8c (15) (A) of act while enforcement pro- 
ceeding involving the same matter under section 8c 
(6) of act was pending in District Court 2781 


WITHDRAWAL OF PETITION 


DENIAL OF REQUEST FOR 

Where in a proceeding under section 8c (15) (A) 
of the act petitioner in his petition of April 20, 
1950, complained of certain action of the milk 
market administrator under the New York milk 
order involving the legality of charges imposed 
on petitioner for butterfat disposed of in ice 
cream in excess of amounts which its records 
show it received, and on April 25, 1951, peti- 
tioner requested to withdraw its petition on the 
ground that in an enforcement suit brought by 
the Government under section 8c (6) of the act, 
involving the same matter, the United States 
District Court for the Eastern District of New 
York assumed exclusive jurisdiction over the 
subject matter, the Judicial Officer denied peti- 
tioner’s request for leave to withdraw its peti- 
tion because the District Court, in denying the 
Government’s motion for summary judgment, 
has ruled only that there shall be a trial on the 
issue as to whether petitioner is a handler as 
to the butterfat in question before the Court will 
order the payment involved, and even the Court’s 
ruling involving only part of the petition may 
possibly be modified after trial 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 


Engaging in unfair, unjustly discriminatory and decep- 
tive practices 


LICENSES 


REVOCATION OF 
For failure to meet the financial condition re- 
quired by the regulations for the retention of 
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MAY 1951 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


LICENSES—Continued No. 
REVOCATION OF—Continued 


his license and failure to keep proper books 
and records, respondent’s license is revoked, 
effective 30 days from the date of this order, 
unless within that time respondent obtains a 
statement in writing from the Director of the 
Livestock Branch to the effect that he has 
complied with the financial requirements of 
the act and the regulations thereunder, and re- 
spondent is directed to keep such books and 
records as will fully and correctly disclose all 
transactions involved in his business 


RATES AND CHARGES 


CONTINUATION OF 
Inasmuch as the parties are agreed, the order of 
June 8, 1948, as presently modified and ex- 
tended is further extended to and including 
September 17, 1951, and this order shall become 
effective on June 19, 1951 


REGISTRATION 


SUSPENSION OF 
Where the order of inquiry charged respondent 
with violating section 312(a) of the act, and 
respondent in a stipulation admitted the material 
facts alleged in the order of inquiry and con- 
sented to the issuance of an order, but denied 
that he wilfully violated the act, respondent is 
ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory, and decep- 
tive practices set out in the findings of fact, 
and his registration is suspended for a period of 


REPEATED AND FLAGRANT VIOLATIONS OF ACT 
Failing to execute and maintain a surety bond or its 
equivalent as required by regulations 
Failing to maintain books and records which disclose 
all transactions involved in respondent’s business.__. 2782 


Failing to maintain financial condition required by 
regulations for retention of license 


Repeatedly purchasing live poultry during times when 
respondent’s financial condition did not meet the re- 
quirements of regulations 
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VIOLATION OF ACT No. 
Engaging in unfair, unjustly discriminatory and decep- 
tive practices 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Failure to reject within time allowed by regulations 
under act as constituting 2800 


ALLOWANCE 
Demand for, as not constituting notice of rejection____ 2800 


BILLS AND NOTES 
NoTES AS MERE EVIDENCE OF DEBT 
Promissory notes given in payment of a debt are 
considered merely as evidence of indebtedness, 
and not as payment, in the absence of an express 
agreement to that effect 


BREACH OF CONTRACT 
Failure to deliver in accordance with terms of 
agreement 2790 


Immateriality of 2803 


BREACH OF WARRANTY 
FAILURE TO SHOW 
Where the melons met the grade and size require- 
ments of the contract, and the price was for the 
carload as a whole, buyer cannot complain of 
delivery of a greater number of melons than 
contracted for 


CONDITION PRECEDENT 
Execution of formal contract regarded as__---------- 


Terms of novation not binding for failure of 


CONTRACT OF PURCHASE AND SALE 
Execution of, as condition precedent for establishment 
2807 
Failure to ship produce in accordance with terms of 
agreement as constituting breach of 2790 


Intent as showing whether the parties to an oral or 
informal agreement become bound prior to the draft- 
ing and execution of the contemplated formal writing 2807 


Novation of 
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COUNTERCOMPLAINT 
Dismissal of, for failure to file counterclaim within 
limitation period 


DAMAGES 


MEASURE OF, BASED ON BREACH OF WARRANTY 
The measure of damages for breach of warranty 
is the loss directly and naturally resulting in 
the ordinary course of events from the breach 
of warranty 


MEASURE OF, BASED ON DIVERSION FOR RESALE 

Where respondents refused to accept a carload 
of apples tendered to them at Indianapolis by 
complainant, the fact that complainant incurred 
additional expense in moving the shipment to 
Cleveland, Ohio, for resale and thereby in- 
creased the amount of damages resulting from 
respondents’ rejection was held sufficiently 
justified by the fact that complainant had better 
dealer connections in Cleveland and also because 
it is often difficult to resell merchandise on 
the same market where it has been rejected by 
another dealer 


MEASURE OF, BASED ON REJECTION OF COMMODITY 
Since after an unjustified rejection by buyer, the 
seller is required to make reasonable efforts 
to mitigate the damages by obtaining the highest 
price possible on a prompt and proper resale, 
the somewhat higher fruit auction prices for 
grapes obtainable at Cleveland appears to have 
justified seller’s action in shipping the rejected 
grapes from Chicago to Cleveland for resale__ 


DEFAULT 
Admission of facts alleged in complaint by 
2787:653; 2790;668; 2792:674; 2793:677; 
2794:679; 2795:681; 2801:701; 2805:712; 
2806:715; 2810:730. 


Waiver of oral hearing by 
2787:653; 2792:674; 
2793:677; 2795:681. 


DISMISSAL 


FAILURE TO ESTABLISH EXISTENCE OF CONTRACT 
In action by buyer against seller for nondelivery 
of strawberries which buyer claims seller orally 
agreed to sell, held, that the parties intended 
the preparation and execution of a formal con- 


No. 


Page 


664 
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DISMISSAL—Continued No. Page 


FAILURE TO ESTABLISH EXISTENCE OF CONTRACT—Cont. 
tract to be a condition precedent, and since 
seller refused to sign the formal contract, the 
complaint should be dismissed 


FAILURE TO FILE COUNTERCOMPLAINT WITHIN LIMITA- 
TION PERIOD 
Where respondent’s counterclaim was not filed 
within 9 months after the cause of action ac- 
crued, the counterclaim is dismissed for lack 
of jurisdiction 2789 


FAILURE TO SUSTAIN BURDEN OF PROOF OF EXISTENCE 
OF AGENCY CONTRACT 

Where complainant alleged that he acted as re- 
spondent’s agent in purchasing and shipping a 
quantity of bananas which respondent rejected 
but complainant failed to sustain the burden of 
proving that any contract was agreed upon by 
the parties, the complaint for damages resulting 

from the rejection of the commodity is dismissed 2789 


MATERIALITY OF BREACH OF CONTRACT 

Where respondent contracted to sell complainant 
a carload of California Pascal celery, Kaybee 
Brand, grading approximately 85 percent U.S. 
No. 1 but instead shipped a carload of California 
Pascal celery, First Pack Brand, averaging ap- 
proximately 89 percent U.S. No. 1 grade, and 
where complainant sought to recover as repara- 
tion the difference between the total costs con- 
nected with the shipment and what the celery 
actually realized upon resale, held, in the ab- 
sence of proof that the celery shipped had a 
lesser market value than that contracted for, 
the complaint should be dismissed, since the 
breach of contract was not material 


Petition for reconsideration denied for failure to show 


error in prior order 
2804:710. 


SETTLEMENT BETWEEN PARTIES 
Where the parties by stipulation stated that an 
amicable settlement has been reached and re- 
quested dismissal of the complaint, the complaint 
is, accordingly, dismissed 2808 


Where the parties entered into an agreement to 
compromise the dispute and signed and sub- 
mitted for the record a “Stipulation for Settle- 
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DISMISSAL—Continued No. Page 
SETTLEMENT BETWEEN PARTIES—Continued 
ment” authorizing dismissal of the complaint, 
the complaint is dismissed 


WITHDRAWAL OF COMPLAINT 
Complaint for reparation dismissed upon request 
of complainant 


DIVERSION FOR RESALE 


Measure of damages based on 


EVIDENCE 


BURDEN OF PROOF AS TO CONTRACT TERMS 

Where there is no reference in the correspondence 
between the parties at the time of the trans- 
action to the type of railroad car to be used or 
objection to the type of car that was actually 
used, respondent failed to sustain the burden 
of proof that the contract called for shipment 
in a ventilated box car 


BURDEN OF PROOF AS TO USE OF HARSH TERM 

Where respondents alleged that they agreed to 
purchase a carload of apples from complainant 
“subject good condition on arrival,” held, since 
the alleged term is a very harsh term insofar as 
the seller is concerned and is not frequently 
used because it enhances the possibility of rejec- 
tion on unsubstantial grounds, the party seeking 
to establish such term as a part of its agreement 
must present compelling evidence thereof 2800 


FAILURE TO SHOW LOSS RESULTING FROM BREACH OF 
CONTRACT 
Evidence of the deteriorated condition of the cauli- 
flower at Baltimore on September 14, over 2 
weeks after shipping date, is not proof that it 
also was deteriorated at Chicago on September 
7 or 8. The loss sustained was not necessarily 
due to respondent’s breach of contract, but may 
well have been due partly, if not entirely, to 
complainant’s delay in the disposition of the 
shipment after arrival at the original destination 2802 


Failure to sustain burden of proof of existence of 
agency contract 
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GRAPES No. Page 


ABNORMAL DETERIORATION OF 
Six percent average wet berries is not sufficient to 
warrant the conclusion that the grapes were 
abnormally wet on arrival 


NOTICE OF REJECTION 


DEMAND FOR ALLOWANCE NoT CONSTITUTING 

Where respondents notified complainant that 
apples purchased and received from complainant 
were jumble packed and not ring face packed as 
ordered, and requested a 25 cents per bushel 
allowance therefor, held, such complaint and 
request for allowance cannot be considered as 
notice of rejection 


Effect of, transmitted by carrier 


NOVATION 
Terms of, not binding for failure of condition precedent 


PAYMENT 


GIVING OF PROMISSORY NOTES AS NoT CONSTITUTING 
Where respondent failed to pay the agreed price 
for fruits and vegetables purchased from com- 
plainant but gave complainant notes for the 
balance due and then failed to pay the notes, 
it is held, the notes themselves are not payment 
in the absence of an express agreement to that 
effect 
PRINCIPAL AND AGENT 


Buying agent is entitled to reimbursement compensa- 
tion in absence of showing that he improperly 
performed duties 


Failure to sustain burden of proof of existence of 
agency contract 


RECONSIDERATION 


DISMISSAL OF PETITION FOR 

Where complainant in petition for reconsideration 
sought modification of a finding made in the 
original order with respect to respondent’s 
counterclaim and offered to submit a copy of 
the contract in support of his contentions, held, 
that since respondent’s counterclaim was dis- 
missed for failure to prove damages, and com- 
plainant’s contentions would not change this 
result, the petition should be dismissed 
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RECONSIDERATION—Continued No. Page 


DISMISSAL OF PETITION FOR —Continued 
Complainant’s petition for reconsideration of the 
prior order is dismissed for failure to show 
error in the decision and order of March 28, 1951 


ORDER DISMISSING PETITION FOR 
Respendent’s petition for reconsideration dismissed 
for failure to show error in prior decision__-- 


REJECTION OF COMMODITY 
Effect of notice of rejection transmitted by carrier___- 


EFFECT OF NOTICE OF REJECTION TRANSMITTED BY 
CARRIER 
Where buyer rejected carload of tomatoes to 
carrier who notified seller, held, it was im- 
material that notice of rejection was trans- 
mitted through carrier and seller was justified 
in diverting tomatoes for resale 


JUSTIFICATION OF, BECAUSE OF BREACH OF WARRANTY 
Where complainant sold to respondent a car of 
U.S. No. 1 cauliflower on a delivered basis 
which was rejected by respondent upon arrival 
because a shipping point inspection showed that 
some of the cauliflower in the car was only fair 
and a few heads were of poor quality and color, 
with 15 to 18 percent showing yellowish areas 
at edges of outer leaves and 10 to 12 percent 
of the heads were spreading slightly, it is held, 
that the shipment would not have graded U.S. 
No. 1 at shipping point and could not have been 
U.S. No. 1 on arrival at destination, that this 
breach of the contract constituted a violation 
of the act by complainant, and that respondent 
was justified in rejecting the cauliflower 


Mitigation of damages after 


Without reasonable cause 


REPARATION 


BREACH OF CONTRACT 
Where complainant and respondent entered into a 
contract whereby the latter was to ship cabbage 
to complainant to be handled on consignment 
and complainant advanced $2,500 to respondent 
in connection therewith, which advance was to 
be liquidated by deductions of $100 on each 
shipment, and where respondent did not ship 
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REPARATION—Continued No. Page 
BREACH OF CONTRACT—Continued 
cabbage as required by the terms of the contract, 
but shipped complainant only two carloads and 
one truckload of cabbage, held, respondent’s 
failure to make shipments in accordance with the 
terms of the contract is in violation of the act, 
and complainant is entitled to an award of 
reparation in the amount of the balance due on 
the advance made to respondent 2790 


FAILURE TO PAY BALANCE ON ADVANCE 
Where complainant sought to recover the balance 
alleged to be due on an advance to respondent, in 
connection with a contract for shipments of 
cabbage for handling on consignment, and where 
respondent failed to file an answer, it is held, 
respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the com- 
plaint, and his failure to repay the balance of 
the advance is in violation of the act, for which 
complainant should be awarded reparation_-_-- 


FAILURE TO PAY BALANCE OF PURCHASE PRICE 

Where complainant alleged that it sold fruits and 
vegetables to respondent but that the latter 
failed to pay the balance of the purchase price, 
and where respondent failed to file an answer, 
it is held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in 
the complaint, and his failure to pay the balance 
of the purchase price is a violation of the act 
for which reparation should be awarded 
complainant 


Where a new contract was agreed to only on the 
condition that the melons were not found to 
grade U.S. No. 1 at Chicago, and where the 
Chicago inspection certificate found that the 
melons grade U.S. No. 1, the condition precedent 
to the novation did not occur, and the seller 
is not bound by the terms of the novation; 
hence complainant-seller is entitled, under the 
original contract to an award of reparation in 
the amount of the balance of the purchase price 
agreed upon between the parties 
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FAILURE TO PAY NET PROCEEDS 

Where complainant consigned to respondent 400 
bags of yellow onions, and the latter received, 
accepted, and sold the onions, but failed to pay 
complainant the net proceeds, and failed to an- 
swer the complaint, held, that respondent’s 
failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, and 
its failure to pay complainant the net proceeds 
is a violation of the act, for which reparation 
should be awarded complainant 


FAILURE TO PAY NET PROCEEDS OF SALE 

Where respondent-buyer rejected a shipment of 
cauliflower because of condition and the evidence 
showed that complainant-seller authorized the 
broker to make a new arrangement with the 
buyer to handle the shipment, that the broker 
made a new agreement with the buyer on com- 
plainant’s behalf whereby the buyer would 
handle the cauliflower for the seller’s account, 
that the net proceeds from the sale of the 
cauliflower were subsequently tendered to the 
seller by the buyer, but the seller refused the 
amount tendered and sued for the original pur- 
chase price, it is held, that, under the new 
agreement entered into by the parties, the seller 
is entitled to an award of reparation only in the 
amount of the net proceeds of the sale 


FAILURE TO PAY PURCHASE PRICE 
Where complainant alleged failure of respondent 
to pay the.contract price of two carloads of 
U.S. No. 1 green cabbage sold to and accepted 
by respondent, and where the latter failed to 
file an answer, held, respondent’s failure to file 
an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the agreed price 
is a violation of section 2 of the act, for which 
reparation should be awarded complainant-_-_-_- 


Where complainant alleged that it sold water- 
melons to respondent and the latter has not paid 
the purchase price, and where respondent failed 
to file an answer, held, respondent’s failure to 
file an answer constitutes an admission of the 
facts alleged in the complaint, and his failure 
to pay the purchase price is in violation of the 
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FAILURE TO PAY PURCHASE PricE—Continued 


act, for which reparation should be awarded 
complainant 


Where complainant sold to respondent four truck- 
loads of mixed fruit and vegetables, but the 
latter failed to pay the purchase price, and 
failed to answer the complaint, held, that re- 
spondent’s failure to file an answer constitutes 
an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its 
failure to pay the purchase price is a violation 
of the act, for which reparation should be 
awarded complainant 


Where complainant sold and delivered to respond- 
ent’s agent three truckloads of potatoes, and 
respondent received and accepted said potatoes 
through his agent, but failed to pay the purchase 
price, and failed to answer the complaint, held, 
that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in 
the complaint, and his failure to pay com- 
plainant the purchase price is a violation of 
the act, for which reparation should be awarded 
complainant 2806 


Where complainant sold and delivered three truck- 
loads of potatoes to respondent, and the latter 
received and accepted the potatoes, but failed to 
pay the purchase price, and failed to answer the 
complaint, held, that respondent’s failure to 
file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of 
oral hearing, and respondent’s failure to pay 
complainant the purchase price is a violation 
of the act, for which reparation should be 
awarded complainant 


Where it is alleged that complainant sold a carload 
of bananas to respondent, but that the latter has 
not paid the agreed purchase price, and where 
respondent failed to file an answer to the com- 
plaint, held, respondent’s failure to file an an- 
swer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the agreed 
purchase price is in violation of the act, for which 
reparation should be awarded complainant.... 2786 
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FAILURE TO PAY PURCHASE PricE—Continued 

Where it is alleged that complainant sold oranges 

and grapefruit to respondent, but that the latter 

failed to pay the agreed purchase prices, and 

where respondent failed to file an answer to the 

complaint, held, respondent’s failure to answer 

the complaint constitutes an admission of the 

facts alleged in the complaint and a waiver of 

oral hearing, and its failure to pay the agreed 

prices is in violation of the act, for which com- 
plainant should be awarded reparations 


Where respondents were notified of the arrival 
of a shipment of apples purchased from com- 
plainant and promptly examined the shipment 
but did not order federal inspection within 24 
hours and gave no notice of rejection until more 
than 53 hours had elapsed, held, respondents 
must be deemed to have accepted the shipment 
under the regulations under the act and thereby 
become liable for the agreed purchase price, 
subject to any claim for damages they might 
have against complainant for failure of the 
apples to meet requirements of the contract_-_-_- 


FAILURE TO PAY FOR REIMBURSEMENT 

Where complainant, acting as respondent’s agent, 
purchased at auction and delivered to respondent 
441 boxes of Italian lemons, and the lemons 
were found to contain 5% Blue Mold Rot at 
destination the day after arrival, held, such 
decay does not indicate that complainant failed 
to use due care in making the purchase for 
respondent, and therefore complainant is en- 
titled to recover from respondent the purchase 
price paid on respondent’s account, cartage fees 
paid, and his agreed compensation for his 
services 


FAILURE TO REIMBURSE FOR ADVANCE AND TELEPHONE 
CALL 

Where complainant advanced a sum of money to 
respondent’s agent and the latter placed a 
telephone call on respondent’s telephone, in 
transacting the purchase of potatoes, and re- 
spondent authorized the agent to incur these 
expenses, and agreed to reimburse complainant 

for these items, but failed to reimburse com- 
plainant, held, that respondent’s failure to re- 
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FAILURE TO REIMBURSE FOR ADVANCE AND TELEPHONE 
CALL—Continued 


pay complainant the amount of the advance and 
telephone bill is a violation of the act, for which 
reparation should be awarded complainant in 
the amount of the advance and telephone bill__ 


UNLAWFUL REJECTION 


Where it is alleged that complainant sold two 
carloads of potatoes to respondent and the latter 
rejected one carload which caused damages to 
complainant in the amount of $144.50, and where 
respondent failed to file an answer, held, re- 
spondent’s failure to file an answer constitutes 
an admission of the facts alleged in the com- 
plaint, and its rejection of one carload of pota- 
toes was without reasonable cause, in violation 
of the act, and reparation should be awarded 
complainant in the amount of the loss sustained 


Where respondent purchased a carload of U.S. No. 
1 tomatoes from complainant on an f.o.b, basis 
and rejected the tomatoes on arrival, claiming 
they were not in suitable shipping condition, 
held, in an action by complainant for the loss 
sustained on resale of the tomatoes, that re- 
spondent failed to prove the tomatoes were not 
in suitable shipping condition at the time of 
shipment, and reparation should be awarded 
complainant for the contract price less the 
amount realized, consisting of the resale net 
proceeds and a claim paid by the carrier 


STAY ORDER 


SUSPENSION OF OPERATION OF PRIOR ORDER BY 

Where an order was issued dismissing the com- 
plaint, and in response to complainant’s request, 
the time allowed for filing a petition for re- 
consideration was extended, the operation of 
the order is suspended by the issuance of a 
stay order pending the issuance of a further 
order in the proceeding 


“SUBJECT GOOD CONDITION ON ARRIVAL” 


Burden of proof as to use of term regarded as very 
harsh insofar as the seller is concerned because it 
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enhances the possibility of rejection on unsub- 
stantial grounds 2800 
SUITABLE SHIPPING CONDITION 


GRADE CHANGE IN TRANSIT 
In an f.o.b. contract without further expressed 
terms there is no requirement that the produce 
retain the grade specified by the contract at the 
time of shipment, and change of grade in transit 
is proof of deterioration in some degree 
VARIANCE OF BRANDS 


Materiality of breach of contract 


VIOLATION OF ACT 


FAILURE TO PAY— 
balance on advance 


DRIAIRS. Gr INNING 08 2. acc coeeea a 2799 
balance of purchase price 


net proceeds of sale 


purchase price 
2787 :654; 2792:674; 2793:677; 
2794:679; 2795:681; 2806:715; 
2810:727. 


Failure to reimburse for advance and telephone call_. 2806 
Rejection of commodity 
Unlawful rejection 


WARRANTIES 
Breach of, as constituting violation of act 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


CO-OPERATIVE ASSOCIATION OF PRODUCERS 


Right of, to cast votes in favor of a Federal authority regulating 
the handling of milk, Allen v. Schmidt. (Cir. Ct., Waukesha 
Co., Wis.) 


Right of, under Wisconsin law, to cast votes in favor of a Federal 
authority regulating the handling of milk, Allen v. Schmidt. 
(Cay, Ce. Wanbouta Cec. Wiehe nn se oe ee See 


REFERENDUM 


RIGHT OF BOARD OF DIRECTORS OF CO-OPERATIVE ASSOCIATION OF 
PRODUCERS TO CAST VOTE IN 

Where plaintiffs challenged the right or authority of the 
Board of Directors of Co-operative Association of Pro- 
ducers to cast the votes of the corporation in favor of a 
Federal authority regulating the handling of milk, on 
defendants’ motions for summary judgment dismissing 
plaintiffs’ complaints, the court held, that: (1) the acts 

of the board of directors complained of concerned methods 

of Federal procedure involving interstate commerce; (2) 
the Secretary of Agriculture has accepted the action of 
the directors in each case, and issued the milk order in 
question prior to the commencement of the action in each 
case, and each order was in force; (3) the Secretary of 
Agriculture, not being a party to either proceeding, could 

not possibly be bound by any order or judgment herein; 

(4) the laws of Wisconsin permitted the action of the 
directors; and (5) the defendants’ motions for summary 
judgment should be granted, Allen v. Schmidt (Cir. Ct., 
Wankenie oe. WG) oo .cccccesiccnncaseanesaeaaee eee. 


STATES 


Right of co-operative association of producers under Wisconsin 
law to cast votes in favor of a Federal authority regulating 
the handling of milk, Allen v. Schmidt. (Cir. Ct., Waukesha 
Co., Wis.) 





APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 
12) of Agriculture Decisions, Volume 1 (1942), 2 (1948), 3 (1944), 4 (1945), 
5 (1946), 6 (1947), 7 (1948), 8 (1949), and 9 (1950), respectively: 


Citations in Agriculture De- 
cisions: 

Statutes, orders, etc 1:811; 2:796; 3:1179; 4:1011; 5:937; 6:1194; 
7:1243; 8:1425; 9:1533 

Agriculture decisions -- 7815; 2:801; 3:1185; 4:1015; 5:940; 6:1199; 
7:1250; 8:1434; 9:1542 

Court decisions 3817; 2:804; 3:1191; 4:1021; 5:945; 6:1207; 
7:1255; 8:1489; 9:1546 


Volume No. and Page 


Decisions overruled by Secre- 
tary of Agriculture :819* 


Citations in Court Decisions: 
Statutes, orders, etc :799; 3:1182; 5:938; 6:1197; 7:1248; 
8:1431; 9:1539 


Appeals from Secretary’s de- 
cisions (actions for review 
by courts) 7820; 2:806; 3:1193; 4:1024; 5:948; 6:1213; 
7:1259; 8:1445; 9:1551 


Disposition of Appeals from 
Secretary’s decisions (ac- 
tions for review by courts) 7821; 2:808; 3:1194; 4:1025; 5:949; 6:1216; 
7:1260; 8:1447; 9:1553 


Agriculture Decisions cited 
by courts and other . au- 
thorities :821; 2:809; 3:1195; 4:1027; 5:950; 6:1218; 
7:1262; 8:1448; 9:1554 


Commodities involved in 
PACA proceedings 7822; 2:810; 3:1196; 4:1028; 5:951; 6:1219; 
731264; 8:1449; 9:1555 


Decisions and docket numbers 


arranged in consecutive 
38238; 2:811; 3:1200; 4:1031; 5:953; 6:1221; 
7:1266; 8:1451; 9:1556 


* HisToricAL Nots.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
485, decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents becayse of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 8 A. D. 255 (1944).—Ed. 
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REFERENCE TO 


Docket numbers and decisions 
arranged in consecutive 


Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture deci- 

sions reported —_- 


1942 PACA deci- 
sions hitherto un- 
reported 

1943 PACA deci- 
sions hitherto un- 
reported 

Agriculture deci- 
sions explained —-_ 

Agriculture deci- 
sions followed __- 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished in __~_- 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agricul- 
ture decisions fol- 
lowed in 


Cumulative Index-Digest and 
Subject—Index of decisions: 
Agriculture decisions __- 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index ~~ 


3870; 3:1292; 


CUM. MATERIAL OF AGR. DEC. 175] 


Volume No. and Page 


7825; 2:813; 3:1203; 4:1034; 5:956; 6:1225; 


7:1270; 8:1455; 9:1560 


7829; 2:815; 3:1206; 4:1037; 5:959; 6:1229; 


7:1274; 8:1459; 9:1564 


71043; 5:965 


:965 
7803; 3:1190; 4:1020 (distinguished) 
7803; 3:1190; 5:944 


:1190; 4:1020; 9:1545 


:821; 3:1212; 5:iv-vi; 6:v-ix; 7:v-xi; 8: 


X-XIX; 9:1728 


21254; 8:1438; 9:1545 


7944; 6:1206; 7:1254 


21206; 7:1254; 8:1438; 9:1545 


7836; 2:822; 3:1214; 4:1045; 5:967; 6:1244; 
7:1293; 8:1483; 9:1586 


5:1027; 6:1333; 7:1371; 


8:1586; 9:1698 


7850; 2:882; 3:1318; 4:1119; 5:1042; 6: 


1347; 7:1400; 8:1614; 9:1744 





APPENDIX B 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon DAIRY COMPANY ET AL. v. EISAMAN (D. C., N. D. Ohio, 
1946), 69 F. Supp. 500. Denial of application to postpone effec- 
tive date of Order No. 75 


Agricultural Marketing Agreement Act of 1937 
- ALLEN, A. J. v. SCHMIDT. SCHUMAN v. JAEGER (Cir. Ct., Wau- 
kesha Co., Wis., 1951). Right of board of directors of co- 
operative association of producers to cast vote in referendum__10:731 


BAILEY FARM DAIRY CoO. ET AL. v. ANDERSON (C.C.A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classifica- 
tion provisions of Order No. 3 


BAILEY FARM Dairy Co. ET AL. v. JONES (D. C., E. D. Mo., 1945), 
61 F. Supp. 209. Classification of milk 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SEC- 
RETARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. 
Supp. 612. Administrative law—Scope of judicial review 
of milk order issued by Secretary—Conclusiveness of findings 
made by Judicial Officer—Function of interrogatories and 
production of records—Rules of Civil Procedure 

BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. 
(U. S. D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regu- 
lated under Order No. 75 as affecting interstate commerce— 
Commerce—Regulation of intrastate commerce substantially 
affecting interstate commerce 

BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 
1944), 140 F. 2d 485. Reclassification of milk downward as not 

‘ authorizing scaling upward 

BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. 
Kan., 1947), 75 F. Supp. 363. Validity of Order No. 68—Inap- 
plicability of de minimis doctrine—De novo hearing—Assailed 
findings supported by evidence—Failure to spread parity upon 


CHAPMAN v. UNITED STATES (C. C. A., 8th Cir. 1943), 189 F. 2d 
827. Validity of producer-settlement fund provisions of act_- 

COSGROVE ET AL. v. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretary 


CRULL v. WicKARD (C. C. A., 6th Cir., 1943), 187 F. 2d 406. 
Findings of fact by Secretary as to petitioner’s status as 
handler sustained 

~~~* Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A.D. 1888; 7 A. D. 1871; 8 A. D. 1586; and 9 A.D. 1698—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


CRULL v. WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. 
Scope of judicial review of Secretary’s action 


CRYSTAL LAKE DAIRY COMPANY v. CHARLES F, BRANNAN. (U.S. 
D.C., N. D. Ill., 1951). Validity of amendment to Order No. 41 
—Justiciable interest—Challenge of validity of amendment to 
Order No. 41—Lack of justiciable interest as not justifying 
institution of action—Limitation of judicial review of ruling 
of Judicial Officer—Actions of Secretary justified by evidence 
—Compliance with requirements of notice of promulgation 
hearing—Evidence—Burden of proof showing unlawful action 
—Weighing of evidence by court 


DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDER- 
SON (D. C., N. D. N. Y., 1947). Order No. 27—Reclassification 
of milk—Interpretation of Article III Section 2(7)—Meaning 
of term “delivery to a purchaser’—Permissibility of classifica- 
tion based on plant movement rather than ultimate utilization— 
Stipulation by subordinate as to legal effect of admitted facts 
not binding upon Secretary or courts—Administrative proceed- 
ing—Inapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Considera- 
tion of exception to II—A classification 7:43 


DAIRYMEN’S LEAGUE COOPERATIVE ASS’N, INC. v. BRANNAN, SEC- 
RETARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 
173 F. 2d 57. Classification of milk—Class IJ-A—Sftatus 
of handler determined by location of approved plant— 
Element of III-D classification of milk—Inapplicability 
of III-D classification—‘“Purchaser’”—Inapplicability of 
term used in regulation—Construction of phrase “not a 
handler”—“Handler,” meaning of phrase—Delivery of cream 
to handler—Divisions of corporations found not separate jural 
persons—Inapplicability of milk market administrator’s inter- 
pretation of regulation relative to manufacturing plant as dis- 
tinguished from distributing plant—Milk not subject to III-D 
classification—Courts—Review by court of erroneous stipula- 
tion—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, 
approved by court—Duty of court relative to existing rights 
and obligations—Repudiation of agreed interpretation of regu- 
lation approved by court—Administrative law—Usage in re- 
liance on administrative interpretation—Estoppel—Choice of 
reasonable construction of regulation—Test of reasonable con- 
struction of regulation—Judicial review of validity of regula- 
tion—Reopening of proceeding—Wayward and vacillating 
administration of regulation affecting third parties—charac- 
terization by court of difficulties involved in administration of 
milk orders—‘“Multifarious ramifications” —“Supernatural 
powers”—“Fantastic proliferation”—“Verbal mazes” 


ELM SPRING FARM, INC. ET AL. v. UNITED STATES (C. C. A. Ist 
Cir., 1942), 127 F. 2d 920. Co-operative associations—Handler, 
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FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 
42 F, Supp. 757. Calculating freight rates to determine allow- 
ances to creamery company 


GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADMINISTRATOR 
ET AL. (D.C., E. D., N. Y., 1945), 61 F. Supp. 460. Administra- 
tive law—Judicial review—Market service payments—Inap- 

* plicability of doctrine of res judicata to decisions of adminis- 
trative officers and boards 


GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADM’R, ET AL. 
(C. C. A., 2d Cir., 1947), 157 F. 2d 5. Disallowance of market 
service payments upheld—Conclusion—Findings—Substantial 
evidence 


GREEN VALLEY CREAMERY, INC. v. UNITED STATES, ET AL. (C. C. 
A., 1st Cir., 1939), 108 F. 2d 342. Validity of Order No. 4— 
Construction of administrative order 


GUDGEL, BoypD v. L. 8S. IveERSON, DEPUTY MARKET ADMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U.S. 
GOVERNMENT (D. C. U. S., W. D., Ky. at Louisville, 1949), 
87 F. Supp. 834. Dismissal—Action to enjoin milk market ad- 
ministrator from pooling milk—Lack of jurisdiction of court to 
entertain handler’s complaint—Exhaustion of administrative 
remedy under section 8c (15) of act—Failure to join Secretary 
of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to 
enjoin subordinate of Secretary not-maintainable—Justiciable 
right—Effect of commingling of producer’s milk with that of 
handler—Estoppel—Market administrator’s action not binding 
upon Secretary—Court decisions distinguished 


HOGANSBURG MILK COMPANY, INC. v. JONES, WAR FoopD ADMINIS- 
TRATOR (D. C., N. D., N. Y., 1946). Order No. 27—Reclassifica- 
tion of milk—Burden of proof as to validity of market adminis- 
trator’s action—Administrative law—Evidence—Weight of evi- 
dence—Limited - authority of court to review Secretary’s 
action—Effect of failure to protest undue delay in making 
reclassification 


Hoop & Sons (H. P.) v. UNITED STATEs, 307 U. S. 588, 83 L. ed. 
1478 (1939). Amendment of milk order—Finding as to base 
period—Use of postwar period—Unavailability of statistics for 
prewar period—Validity of referendum—Right to vote—Vote 
by cooperatives—Equalization fund—Reinstatement of amended 
milk order—Finding as to effectuation of policy of act—Con- 
stitutional law—Due process of law—Validity of equalization 
provisions of order 


JOHN E. RoOsAsScO CREAMERIES, INC. v. CLINTON P. ANDERSON, 
Secretary of Agriculture of the United States (U. S. D. C., 
S. D. N. Y. 1950). Parties—Dismissal of complaint for failure 
to substitute party 9:1054 
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LA VERNE Co-oP CITRUS ASS’N ET AL. v. UNITED STATES (C. C. A. 
9th Cir., 1944), 143 F. 2d 415. Exhaustion of administrative 


NEW ENGLAND DaIRIEs, INC. v. WICKARD (D. C., D. Vt., 1943), 
51 F. Supp. 444. Order No. 4—Cooperative, when not a handler 3:310 


NEW YorRK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C. C. 
A., 2d Cir., 1944), 141 F, 2d 805. Limited character of judicial 
review of legality of milk order 


OGDEN DarRy Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946), 157 F. 2d 445. Judicial review of 
War Food Administrator’s order—Order sustained and affirmed 6:269 


PARKER ET AL. v. BROWN (App. from U.S. D.C.,S. D. Cal., 1943), 
317 U.S.° 341. Jurisdiction of Federal courts—Suit to enjoin 
enforcement of state legislation—Suit in equity showing irre- 
parable damage—Federal Anti-trust Act—Marketing program 
under California Agricultural Prorate Act not within scope of 
Federal Anti-trust Act—California Agricultural Prorate Act 
not in conflict with Agricultural Marketing Agreement Act of 
1937—Regulation of state industry of local concern—Restric- 
tions imposed by state program upon intrastate sales as not 
violative of commerce clause—Effect of Federal inaction upon 
state regulation of commerce—State regulation affecting inter- 
state commerce sustained upon consideration of all relative 
facts and circumstances—Supreme Court may take judicial 
notice of available data of raisin industry in California—Effect 
of state program on interstate commerce in absence of adoption 
of marketing program by Secretary of Agriculture—Supreme 
Court cases distinguished 


PARKER v. UNITED STATES (C. C. A., 1st Cir., 1946), 153 F. 2d 
66. Civil contempt—When contemnor released by discharge in 
bankruptcy 

PARKER v. UNITED STATES ET AL, (C. C. A., 1st Cir., 1942), 126 
F, 2d 370. Corporations—Injunction—Contempt 


PARKER v. UNITED STATES ET AL, (C. C. A., 1st Cir., 1942), 129 
F, 2d 374. Corporations—Contempt—Discretion of court---- 


PARKER v. UNITED STATES ET AL, (C. C. A., Ist Cir., 1943), 135 
F. 2d 54. Corporations—Contempt—Compensatory fine 

QUEENSBORO FARM PropuctTs, INC. v. WICKARD (D. C., E. D. 
N. Y., 1942), 47 F. Supp. 206. Order No. 27—Use classification 


QUEENSBORO F'ARM PRODUCTS, INC. v. WICKARD (C. C, A., 2d Cir., 
1943), 187 F. 2d 969. Order No. 27—Use classification 


RENKEN Darry Co. (M.H.) v. WickarpD (D.C., E. D. N. Y., 1942), 
45 F. Supp. 332. Order No. 27—Market service payments_-_-- 


RENKEN Dairy Co. (M.H.) v. WicKARD (D. C., E. D. N. Y., 1942), 
47 F. Supp. 212. Order No. 27—Use classification 
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ROBERTS ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. 
Department of Agriculture and Federal Milk Market Adminis- 
trator of the Lowell-Lawrence Federal Milk Marketing Area. 
(U.S. D. C., D. Mass. 1950) Motion to dismiss granted for lack 
of jurisdiction—Secretary of Agriculture indispensable party— 
Actions of market administrator within discretion of Secretary 
—Actions of market administrator as agent of Secretary__-- 


SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 
N. D. N. Y., 1942), 45 F. Supp. 104. Strict compliance with 
prescribed temperature 


SHAWANGUNK Co-op. DarriEs, INc. v. JONES (D. C., S. D. N. Y., 
1945), 59 F. Supp. 848. Accounting by handler for milk re- 
ceived from producers 


SHAWANGUNK Co-op. DAIRIES, INC. v. JONES ET AL. (C. CG. A, 
2d Cir., 1946), 153 F. 2d 700. Accounting by handler for milk 
received from producers 


SHAWSHEEN Dairy, INC. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy 


SPRAGUE DAIRY COMPANY ET AL. v. ANDERSON (U.S. D. C., N. D. 
Ill., 1946). Validity of Order No. 69—Promulgation hearing 
record—Substantial evidence—Inclusion of contested county 
and townships in marketing area 


STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. 
D. C., D. Columbia, 1949), 82 F. Supp. 614. Order 
No. 4—Invalidity of cooperative payment provisions— 
Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from 
producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue where expense of litigation is 
borne by another party—Power of court to set aside action of 
Secretary—Broad powers of Secretary not unlimited and his 
wide discretion not untrammeled—Lack of power of adminis- 
trative agency to take property of one person for benefit of 
another—Words and phrases—Construction and meaning of 
word “Incidental”—Application of meaning of word “Inci- 
dental” relative to term “not inconsistent”—Administrative 
construction of statutes—Legislative history of provision of 
act relative to deductions for payments to cooperative associa- 


STARK ET AL. v. WICKARD (U.S. D. C., D. Columbia, 1944), 136 
F, 2d 786. Standing of milk producer to seek court review of 
Secretary’s order 


STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 
1944), 321 U.S. 288. Right of producer to obtain court review 
of Secretary’s order 


TITUSVILLE Dairy Propucts Co. v. ANDERSON, SECRETARY OF 
AGRICULTURE (U.S. D. C., W. D. Pa., 1945), 77 F. Supp. 232. 
Order No, 27—Evidence—Termination of status as handler_. 8:1211 
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TITUSVILLE DAIRY Propucts Co. v. BRANNAN, SECRETARY OF 
AGRICULTURE (U.S. C. A., 3rd Cir., 1949), 176 F. 2d 332. Cer- 
tiorari denied, 338 U.S. 905. Order No. 27 not regulation of 
arbitrary nature—Status as handler under Order No. 27— 
Regulation of shipments current in or affecting interstate com- 
merce under Order No. 27—Status as handler subject to ap- 
proval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, 
affirmed 


UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A. 2d Cir., 
1939), 107 F. 2d 987. Handler, who is 


UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A. 2d Cir., 
1940), 110 F. 2d 482. Injunction—Collection or payment of 


UNITED STATES v. BORDEN COMPANY ET AL., 308 U.S. 188. 
Provisions of Federal Anti-Trust Act not impliedly repealed 
by Agricultural Marketing Agreement Act of 1937—Provi- 
sions of Federal Anti-Trust Act not modified by Capper- 
Volstead Act—Court decision distinguished 


UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(U. S. D. C., E. D. Wisconsin, 1944). Exhaustion of adminis- 
trative remedy 


UNITED STATES v. ELM SPRING FARM, INC. ET AL. (U. S. D. C., 
Mass., 1942), 38 F. 2d 508. Cooperative associations—Handler, 


UNITED STATES v. GREEN VALLEY CREAMERY, INC. (U. S. D. C. 
D. Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of dis- 
charge in bankruptcy upon collection of compensatory fine_-__- 

UNITED STATES v. H. P. Hoop & Sons, INc. ET AL. (U.S. D. C., 
D. Mass., 1939), 26 F. Supp. 672. Validity of Order No. 4—Con- 
stitutionality of Agricultural Marketing Agreement Act of 
1937—Stare Decisis—Constitutional law—Delegation of legis- 
lative power—Due process of law—Finding as to base period— 
Country plant—Equalization fund—Interstate commerce 

UNITED STATES v. HOGANSBURG MILK COMPANY, INc. (D. C., 
N. D.N. Y., 1944), 57 F. Supp. 297. Administrative law—Effect 
of failure to exhaust administrative remedies—Market ad- 
ministrator’s determination as to amounts due from handler to 
producer’s settlement fund 

UNITED STATES v. LEVINE (D. C., N. D. N. Y., 1942), 129 F. 2d 
745. Conviction of employee of market administrator of ac- 
cepting bribe 

UNITED STATES v. MARTIN (U. S. D. C., D. Mass., 1948). Civil 
contempt proceedings—Effect of amendment of Secretary’s 
order subsequent to injunction judgment 

UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, 
INC. ET AL., (U. S. C. A., D. Columbia, 1950), 179 F. 2d 426. 
Illegality of price-fixing under Sherman Anti-Trust Act—Com- 
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bination tampering with price structures unlawful under 
Sherman Anti-Trust Act—lIllegality of “full supply” con- 
tracts—Immateriality of amount of interstate trade involved 
in violation of Sherman Anti-Trust Act—Violation of Sherman 
Anti-Trust Act by cooperative association—Violation of Sher- 
man Anti-Trust Act by cooperative association in absence of 
order or marketing agreement—Criminal law—Sufficiency of 
indictment for violation of Sherman Anti-Trust Act 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, 
Inc. ET AL. (U. S. D. C., D. Columbia, 1950), 90 F. Supp. 681. 
Grant and denial of motion for judgment—Activity not consti- 
tuting conspiracy to fix prices in violation of Sherman Anti- 
Trust Act—Evidence failing to establish conspiracy in viola- 
tion of Sherman Anti-Trust Act—Legality of “full supply” 
contracts under Sherman Anti-Trust Act—Aim of Federal 
Anti-Trust Laws—Marketing agreements—Exemption from 
anti-trust laws—Administrative law and procedure—Judicial 
review of Secretary’s action in adjusting milk prices—Illegality 
of “full supply” contract under Sherman Anti-Trust Act in 
absence of submission to regulation by Secretary—Violation of 
Sherman Anti-Trust Act by cooperative association—Evidence 
failing to establish violation of Sherman Anti-Trust Act--_-- 


UNITED STATES v. RIDGELAND CREAMERY Co. (D. C., W. D. Wis., 
1942), 47 F. Supp. 145. Exhaustion of administrative remedy- 


UNITED STATES v. RocK ROYAL CO-OPERATIVE, INC. ET AL. (App. 
from U. S. D. C., N. D. N. Y., 1939), 307 U. S. 533, 59 S. Ct. 
993, 83 L. ed. 1446, Constitutionality of act—Validity of Order 


UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1945), 152 
F. 2d 167. Exhaustion of administrative remedy—Judicial 
review 

UNITED STATES v. RUZICKA ET AL., 329 U. S. 287. Distribu- 
tion of enforcing authority between courts and Secretary of 
Agriculture ° 


UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORA- 
TION, ET AL. (U. S. D. C., N. D. Ohio, 1948). Preliminary 
mandatory injunction—Compliance with milk order while its 
validity questioned 7:848 


UNITED STATES v. TITUSVILLE DAtRY PropucTs Co. (D. C., W. D. 
Pa., 1945), 63 F. Supp. 104. Mandatory injunction—Stay of 
administrative proceeding 


UNITED STATES v. TURNER Dartry Co, (C. C. A., 7th Cir., 1947), 
162 F. 2d 425. Court enjoining compliance with and restraining 
violation of milk marketing order—Right of government to 
mandatory injunction to compel payment of amounts due un- 
der milk marketing order—Interlocutory order—Final decision 


UNITED STATES v. TURNER DAIRY COMPANY (C. C. A., 7th Cir., 
1948), 166 F. 2d 1. Modification of judgment of lower court by 
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appellate court—Filing of reports—Payment of sums due 
market administrator—Exhaustion of administrative remedy— 
Finding of ascertainment and determination of parity price— 
Handler’s right to question constitutionality of legislation of 
administrative order—Power of court to determine validity of 
administrative order 


Modification of its original opinion by Circuit Court of Appeals 
—Enforcement action—Right to stay of judgment—Exhaustion 
of administrative remedy (C. C. A., 7th Cir., 1948) 


UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC., ET AL. 
(U. S. D. C., S. D., Ohio, 1950), 85 F. Supp. 622. Denial of 
motions to dismiss indictments—Price-fixing—Violation of 
Sherman Anti-Trust Act—Illegality of price-fixing under Sher- 
man Anti-Trust Act—Substantial effect on interstate com- 
merce—Sufficiency of indictment under Sherman Anti-Trust 
Act—Effect of movement of commodity in interstate com- 
merce—F low of fluid milk in price-fixing conspiracy as consti- 
tuting interstate commerce—Sherman Anti-Trust Act—Order 
of Secretary of Agriculture as not granting immunity for con- 
spiracy to fix prices—Sufficiency of indictment—Function of 
indictment and information 


UNITED STATES v. WESTERN FRUIT GROWERS, INC. ET AL. (U. S. 
D. C., S. D. Cal., 1940), 34 F. Supp. 794. Power of Federal 
court to protect its jurisdiction 


UNITED STATES v. Woop ET AL. (D. C., D. Mass., 1945), 61 F. 
Supp. 175. Administrative law—Exhaustion of administrative 
remedy—Action to enforce compliance with courts 


UNITED STATES v. WRIGHTWOOD Dairy COMPANY (C. C. A., 7th 
Cir., 1942), 315 U. S. 110, 62 S. Ct. 523, 86 L. ed. 726. Effect 
of intrastate commerce competition upon regulation of inter- 
state commerce 


UNITED STATES v. WRIGHTWOOD Dairy COMPANY (U. S. D. C., 
N. D. Ill., 1942), 127 F. 2d 907. Powers of Secretary under act 


Voer’s DAIRIES, INC. v. WICKARD (D. C., S. D. N. Y., 1942), 45 
F, Supp. 94. Producer, who is—Judicial review of adminis- 
trative definition 


WADDINGTON MILK Co., INC. v. WiIcKARD (C. C. A., 2d Cir., 
1944), 140 F. 2d 97. Order No. 27—Use classification 


Wawa Datrry Farms, INC. v. WicKARD (D. C., E. D. Pa., 1944), 
56 F. Supp. 67. Judicial review of Secretary’s ruling—No trial 
de novo 


Wawa Dairy Farms, INC. v. WICKARD (C. C. A., 3rd Cir., 1945), 
149 F. 2d 860. Validity of milk-receiving station differential_- 


WEILAND (C. J.) AND SON Dairy Propucts Co., INc. v. WICKARD, 
Secretary of Agriculture (D. C., Wis., ~946), 68 F. Supp. 93. 
Judicial Review of Secretary’s order—Overpayments—Varia- 
tion in total butterfat tests 
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WESTERN FRUIT GROWERS, INC, ET AL. v. UNITED STATES (C. C. 
A., 9th Cir., 1941), 124 F. 2d 381. Power of Federal courts to 
enjoin prosecution of State court action 


WETMILLER DaiRY & FARM PRODUCTS Co., INC. v. WICKARD, 
SECRETARY OF AGRICULTURE (D. C., W. D. N. Y., 1944), 60 F. 
Supp. 622. Classification of milk in accordance with its utiliza- 
tion at second plant 


WETMILLER Dairy & FARM PrRopuctTs Co., INC. v. WICKARD (C, C. 
A., 2d Cir., 1945), 149 F. 2d 330. Reclassification of milk by 
Secretary—Effect of market administrator’s acquiescence in 
III-A classification 


WHITING MILK COMPANY v. BRANNAN, SECRETARY OF AGRICUL- 
TURE (U. S. D. C., D. Mass., 1949). Ruling of Judicial Officer 
relative to butter provision of Order No. 4 sustained by district 
court—Interpretation of butter provision of Order No. 4— 
Consideration of rationality of price schedule—Resort to 
administrative history—Policy of butter provision of Order 
No. 4—Interpretation of reporting and payment provisions 
of Order No. 4 not inconsistent—Permissibility of segregation 
of churned butter under Order No. 4—Claim of estoppel not 
well founded—Type of retroactive ruling relative to Order No. 
4 inevitable in judicial process 


Agriculture and Markets Law of N. Y. 


Hoop & Sons, Inc. (H. P.) v. Du Monp (Cert. to S. Ct. of N. Y., 
Albany Co., 1949), 336 U.S. 525. Commerce—Lack of 
power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Con- 
stitutionality of regulation of production and distribution 
of milk—Public health and welfare—Lack of power of State to 
promote its economic advantage by burdening of interstate com- 
merce—Lack of power of State to accord its consumers pre- 
ferred right of purchase—Relationship between intrastate and 
interstate activities—Absence of congressional action—Lack of 
power of State to advance its commercial interests by curtailing 
movement of articles of commerce—Health and safety of people 
—Lack of power of State to regulate article of interstate com- 
merce—Lack of power of State to suppress competition— 
Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State 
—Power of Congress to curtail shipments of milk in interstate 
commerce—Lack of power of State to impose restraint on inter- 
state commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of 
milk—State limitation on export of milk prohibited by Agricul- 
tural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished 


Commodity Exchange Act 
BoarRD OF TRADE OF KANSAS CITY, MO. ET AL. v. MILLIGAN, U.S. 
ATTY. ET AL, (D, C., W. D. Mo., 1936), 16 F. Supp. 859. Con- 
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stitutionality of Commodity Exchange Act—lInterstate com- 
merce—Adoption of necessary and convenient means by 
Congress to exercise its powers—Due process clause 


BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL. v. MILLIGAN, U.S. 
ATTY. ET AL. (C. C. A., 8th Cir., 1937), 90 F. 2d 855. Constitu- 
tionality of Commodity Exchange Act—Purpose of act—Evi- 
dence—Presumption of constitutionality of statutes—Presump- 
tion as to performance of duty by public officials—Interstate 
commerce—Freedom of contract—Injunction 


BOARD OF TRADE OF THE CITY OF CHICAGO ET AL, v. OLSEN (U.S. 
D. C., N. D. Ill., 1923), 262 U.S. 1, 43 S. Ct. 470, 67 L. ed. 839. 
Constitutionality of act 


IRVING WEIS AND COMPANY ET AL. v. BRANNAN, SECRETARY 
OF AGRICULTURE (U. S. C. A., 2d Cir., 1948), 171 F. 2d 
232. Suspension of registration and trading privileges of 
futures commission merchant and floor broker—Requirements 
of act relating to written records—Concealment and evasion 
of provisions of act relating to written records—Duty of 
Government inspectors—Administrative law—Review of act 
by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation 
of act by partner upon partnership 


MOoorE v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
v. BOARD OF TRADE OF CITY OF CHICAGO ET AL. (C. C. A., 7th 
Cir., 1937), 90 F. 2d 735. Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Congressional findings— 
Purpose of act—Prohibition of wild forms of speculation— 
Duty of Circuit Court of Appeals relative to Supreme Court 
decisions in determining constitutionality of statute 8:88 


NELSON v. SECRETARY OF AGRICULTURE (C. C. A., 7th Cir., 1943), 
133 F. 2d 453. Suspension from trading privileges 


NICHOLS & Co. v. SECRETARY OF AGRICULTURE (C, C. A., 1st Cir., 
1942), 131 F. 2d 651. Acting on other side of customer’s trades 


NICHOLS & Co. ET AL, v. SECRETARY OF AGRICULTURE (C. C. A., 
1st Cir., 1948), 186 F. 2d 503. Offsetting, what constitutes_-_ 


Federal Seed Act 
HARDISON SEED Co. (E. K.) v. JONES (C. C. A., 6th Cir., 1945), 149 
F. 2d 252. Cease and desist—Seeds—False labels 


UNITED STATES v. DUNN (D. C., S. D. N. Y., 1944), 55 F. Supp. 
535. False seed advertisement 


Grain Futures Act 
BARTLETT FRAZIER Co. v. HYDE ET AL. (D. C., N. D. IIl., 1932), 56 
F. 2d 245. Validity of provisions of Grain Futures Act rela- 
tive to reports and inspection of records—Dismissal of bill in 
equity for want of equity 
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Grain Futures Act—Continued 
BARTLETT FRAZIER CO. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 

ET AL. (C. C. A., 7th Cir., 1933), 65 F. 2d 350. Constitutionality 

of Grain Futures Act—Searches and seizures—Due process__-_ 8:116 
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Packers and Stockyards Act, 1921 
MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL. 
v. SAME; BARTON v. SAME (D. C., D. Minn., 3rd Div., 1945), 
64 Supp. 91. Suspension of registration—Unfair, unjustly dis- 
criminatory or deceptive: practices... =~. ==.5=<.....-..-- 5:309 
MIROTZNIK ET AL. v. UNITED STATES ET AL, (D. C., E. D. N. Y., 
1946), 64 Supp. 635. Unauthorized revocation of license— 
Denial of application for license of unlicensed partner__--_-~- 5:652 










MORGAN ET AL, v. UNITED STATES ET AL. (U.S. D. C., W. D. Mo., 
1936), 298 U.S. 468, 56 S. Ct. 906, 80 L. ed. 1288. Fair hear- 
SIN A i i ac oi ea ene re 

MORGAN ET AL, v. UNITED STATES ET AL. (U.S. D. C., W. D. Mo., 
1938), 304 U.S. 1, 58 S. Ct. 773, 82 L. ed. 1129. Fair hearing— 
Ernie (RGN Soo iso So occa ete ee Sah oe 

NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL. (D. C., 
E. D. N. Y., 1945), 59 F. Supp. 245. Denial of application for 
license—Consticutionality of act.........=...-............... 5:129 

Sioux City Stock YARDS COMPANY v. UNITED STATES (D. C., 

N. D. Iowa, 1943), 49 F. Supp. 801. Cease and desist from 
refusing to render stockyard services_.___._.-.------------- 2:621 

St. JOSEPH STOCK YARDS COMPANY v. UNITED STATES (D. C., 
W. D. Mo., 1935), 11 F. Supp. 322. Validity of stockyards 
REIS ts a hs ohne aes mae noe aweaeeae 

St. JosEPH STOCK YARDS COMPANY v. UNITED STATES (U. S. 
D. C., W. D. Mo., 1936), 298 U. S. 38, 56 S. Ct. 720, 80 L. ed. 
10338. Validity of stockyards rate order.__..............--... 3:1138 

STAFFORD ET AL, v. WALLACE (U.S. D. C., N. D. IIl., 1922), 258 
U.S. 495, 52 S. Ct. 397, 66 L ed. 735. Constitutionality of act__ 2:449 

SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr., 1950), 89 F. Supp. 
317. Action of seller as constituting estoppel—Principal and 
agent—Liability of innocent agent—Courts—Supreme Court 
decisions followed by Federal Court—Duty of licensed con- 
signor under Packers and Stockyards Act, 1921 to serve all 
RAISIN IR lel ie fie cores ca ek oan amie 

UNITED STATES ET AL. v. MORGAN ET AL, (U.S. D. C., W. D. Mo., 
1939), 307 U.S. 183, 59 S. Ct. 795, 83 L. ed. 1211. Retention 
of funds pending determination of rate order_______--------- 2:523 

UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 

1941), 313 U.S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of 

rate order—Criticism of Supreme Court decision-_._...----- 





































Perishable Agricultural Commodities Act, 1930 
ABE RAFELSON Co., INC. v. R. G. TUGWELL, AS ACTING SECRETARY 
OF AGRICULTURE (C. C. A., 7th Cir., 1935), 79 F. 2d 653. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
Injunction—Power of court to enjoin Secretary from threat- 
ened action to revoke license and impose fines and penalties— 
Exhaustion of remedy—Consideration of constitutionality of 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 9 F. R. D. 248. Personal service 
of notice of appeal not required—Nonresident adverse party— 
Service by registered mail—Proceedings under Perishable 
Agricultural Commodities Act, 1930 excepted from Federal 
Rules of Civil Procedure—Commencement of proceedings... 9:531 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 87 F. Supp. 124. De novo pro- 
ceeding—Effect of evidence failing to overcome prima facie 
case—Damages—Resale of commodity—Costs—Reasonable at- 
torney’s fee 


AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT 
AND PRODUCE CORPORATION (D. C., E. D. Pa., 1948), 78 F. 
Supp. 309. Want of jurisdiction of district court—Failure to 
file appeal from Judicial Officer’s decision within period 
required by act 


AMERICAN FRUIT GROWERS, INC., A DELAWARE CORPORATION v. S. T. 
RuNzO & Co., INC., A CORPORATION (U. S. D. C., W. D., Pa., 
1951). Motion for judgment on pleadings—Facts alleged by 
adverse party to be taken as true—Denial of motion for judg- 
ment on pleadings—Appeal and answer by respondent as 
creating issues of defense—Pleadings upon which conduct of 
trial de novo shall proceed—What constitutes trial de novo— 
Rules of evidence not precluding any defense—Power of Secre- 
tary to adopt and promulgate rules of procedure—Right to 
appeal in default cases—Statutes—Construction and interpre- 
tation—Reading act as a whole—Ascertaining intent of act 
—Admission of facts set forth in motion to dismiss appeal 
—Proceedings on appeal governed by Federal Rules of Civil 
Procedure—Presentation of defenses not raised before Secre- 
tary upon appeal—Defenses clearly set forth on appeal— 
Liberal construction of Federal Rules of Civil Procedure__-_10:257 


BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U. S. D. C., 
E. D. Ill, 1946). Constitutionality of act—Jurisdiction of 
Secretary—Diversity of citizenship—Jurisdiction of district 
court—Appeal from decision of Secretary 

BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U. S. D. C., 
E. D. Iil., 1947). Interest allowed on contract—Amount of 
attorney’s fee allowed counsel for appellees 


9:534 


6:732 


BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D.C., W. D.N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court— 
Assumption by court of jurisdiction of Secretary—Effect of 
prima facie case made out by findings and order of Secretary— 
Proper manner of avoiding effect of finding of Secretary— 
Inapplicability of statute of frauds to transaction involving 
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purchasing agent of buyer—Damages—Performance of duty 
by buyer in minimizing loss—Right of rediversion where buyer 
failed to acquire title to commodity 


BELL v. MAIN (D. C., E. D. Pa., 1943), 49 F. Supp. 689. Trans- 
action constituting sale, and not consignment 


CALIFORNIA FRUIT EXCHANGE v. SPRACALE FRUIT COMPANY (U. S. 
D.C., W. D. Pa., 1949), 89 F. Supp. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary— 
When uncontradictory testimony raises a question of fact— 
Buyer assuming risk of normal deterioration losses arising in 
transit—Proof of existence of custom and usage—Burden of 
proof as to existence of custom and usage—Measure of dam- 
ages based on resale of commodity—When irregularities in con- 
duct of juror or counsel authorize new trial—Jurors not con- 
cluded by sealed verdict 


Conroy, INc. (A. J.) v. WEYL-ZUCKERMAN & Co. (D. C., N. D. Cal., 
1941), 39 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent 
defect—Judicial notice—Watery soft rot disease of field ori- 
gin—Pamphlet published by Department—Passage of title— 
Title and risk passed to buyer, when—F. o. b. shipping point— 
Normal deterioration loss—Applicability of law of sales to 
act—Findings of Secretary accepted by court 


ERNEST E. FADLER Co. v. HESSER (C. C. A., 10th Cir., 1948), 166 
F. 2d 904. Rejection of commodity—Assent of seller to rescis- 
sion—Implied warranty of merchantability—Implied warranty 
of suitable shipping condition—Appeal—Defenses open on ap- 
peal from Secretary’s reparation order—Relationship of act to 
law of sales—Passage of title—Lack of right of rescission, when 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INC. (C. C. 
A., 1st Cir., 1948), 168 F. 2d 276.* “Rolling acceptance final” 
sale—Unlawful rejection—Waiver of right to claim damages 
by unlawful rejection of shipment—Relationship of contract 
terms: “rolling acceptance,” “rolling acceptance final” and 
“f.0.b. acceptance final’—Buyer’s remedy under contract of 
“rolling acceptance final’”—Substantial and practical com- 
pliance with bond requirements of act 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INc. (C. C. 
A., 1st Cir., 1948), 169 F. 2d 60.* Unlawful rejection—Waiver 
of right to claim damages for breach of contract—Prior judg- 
ment amended—Statutes—Departmental interpretation of 
regulation 


HANDLER PRODUCE COMPANY v. M. A. McPETERS (U. S. D. C., 
S. D. Ill, 1949). Appeal from reparation order—Findings of 
fact and order of Secretary approved by court—Prima facie 
evidence—Section 499g (c) of act—Jurisdiction of court—Sub- 
stantial evidence—Failure to overcome prima facie case_... 9:1145 


* Certiorari denied by the Supreme Court on December 6, 1948, 385 U.S. 885.—Ed. 
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HARCOURT-GREENE CO. v. PENNSYLVANIA MACARONI Co. (U.S. 
D.C., W. D. Pa. 1949), 82 F. Supp. 488. Contract of purchase 
and sale—Effect of failure to comply with statute of frauds— 
Evidence—Failure to show breach of contract 


HOFFMAN BANANA COMPANY v. SCHULTZ BROKERAGE Co., (D. C., 
W. D. Texas, 1947). Attorney’s fee—Allowances as part of 
cost of case—Interest 


JOSEPH DENUNZIO FRUIT COMPANY v. CRANE, D.B. A. ASSOCIATED 
FRUIT DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING 
ComMPANY (D. C., S. D. Cal., 1948), 79 F. Supp. 117. Trial de 
novo—Evidence aliunde or de hors the record—Contracts— 
Offer and acceptance—Meaning of term “booked”—Antici- 
patory breach—Buyer’s remedy—Statutes—Construction and 
interpretation—Punctuation as aid in—Illegality of contracts— 
“Signature,” what is—Statute of frauds, how satisfied—Tele- 
type messages—Principal and agent—Principal partially dis- 
closed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of na- 
tional law to federal questions—Administrative law—Findings 
of fact and reparation order as prima facie evidence 


JOSEPH DENUNZIO FRUIT Co, v. CRANE ET AL. (U. S. D. C., S. D. 
Cal., 1950), 89 F. Supp. 962. Illegality of contract of purchase 
and sale under Emergency Price Control Act—Inapplicability 
of section 1599 of California Civil Code to illegal contract of 


purchase and sale under Emergency Price Control Act—Il- 
legality of contract of purchase and sale in violation of Emer- 
gency Price Control Act—Illegality of contract under California 


JOSEPH MARTINELLI & Co., INC. v. L. GILLARDE Co. (D. C., D. 
Mass., 1947), 73 F. Supp. 293. Lawful rejection of commodity 
sold on basis of rolling acceptance final because of inherent 
defect—Cladosporium rot—Passage of title—Risks of normal 
deterioration and damage in transit 


JOSEPH MARTINELLI & Co., INC, v. SIMON SIEGEL COMPANY (U.S. 
C. A., Ist Cir. 1949), 176 F. 2d 98. Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud— 
Right of buyer on an f.o.b. acceptance final basis to avoid 
contract induced by fraud—Effect of discovery of fraud after 
breach of contract—Fraud as a defense after its discovery— 
Contract induced by fraud voidabla—Election of remedy by 
party defrauded—Right to recover damages for fraud by party 
breaching contract—Court decisions distinguished 8:981 
KREUGER v. ACME FRUIT COMPANY (C. C, A., 5th Cir., 1935), 
75 F. 2d 67. Constitutionality of act 2:471 
LAILER & Co., INc. (W. H.) v. C. E. JAcKsSON Co, (D. C., D. Mass., 


1948), 75 F. Supp 827. Dismissal of motion to dismiss appeal 
for want of jurisdiction—Motion for leave to amend answer 
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LERoy DyYAL ComMPANY, INC. (THE) v. ALLEN (D. C., E. D. 
S. Carolina, 1946). Breach of contract justifying rejection by 
buyer (reversed by C. C. A. 4th) 


LeRoy DYAL CoMPANY, INC. (THE) v. ALLEN (C. C. A., 4th Cir., 
1947), 161 F. 2d 152. Immaterial breach of contract by seller 
not justifying rejection by buyer—Meaning of term f.o.b. 
acceptance final 


LOGIN CORPORATION v. S. BOTNER & Sons (D. C., N. D. Cal., 
1947), 74 F. Supp. 133. Sufficiency of bond—Motion to dismiss 
appeal—Motion to strike bond 


MILE END FRUIT EXCHANGE, INC. v. O. S. HURLEY, D.B. A. O. S. 
HURLEY PropuceE Co. (U.S. D. C. N. D. Texas, 1945). Judg- 
ment upon verdict of jury—Bond in double amount of repara- 
tion award—Attorney’s fee 


Pasco COUNTY PEACH Ass’N v, J. F. SOLLEY & Co., INc. (C. C.A., 
4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s 
authority to receive advances—Authority of agent not estab- 
lished by broad language letter—Agent’s authority to receive 
payment not implied from his authority to sell—Presumption 
of authority of agent to receive payment affected by his re- 
stricted authority—Assumption of risk of lack of agent’s au- 
thority—Lack of right of agent to use agency for his benefit— 
Customs and usages—Seller not bound by custom lacking force 
of law—Effect of specific notice limiting scope of agent’s au- 
thority upon business custom 


ROTHENBERG v. ROTHSTEIN & Sons (U.S. C. A., 3d Cir., 1950), 
181 F. 2d 345. Appeal—Right to submit views with respect to 
questions deemed decisive—Acceptance of offer by telephone in 
Pennsylvania as resulting in Pennsylvania contract—Reargu- 
ment—Question of effect of state statute of frauds 


ROTHENBERG v. H. ROTHSTEIN & Sons (U.S.C.A., 2d Cir., 1950), 
183 F. 2d 524. Appeals—Applicability of state statute of 
frauds to contract of purchase and sale under Perishable Agri- 
cultural Commodities Act—Courts—Conflict of laws—Su- 
premacy of federal laws—Substantive effect of statutes of 
frauds of states rendering parol contract void—Statute of 
frauds of Pennsylvania construed by appellate court as pro- 
cedural—Applicability of procedural limitations of statute of 
frauds of Pennsylvania to suit for reparation under Perishable 
Agricultural Commodities Act—Grant of remedies by Perish- 
able Agricultural Commodities Act—Remedies—Meaning of 
term under § 5 of Perishable Agricultural Commodities Act— 
Failure to notify seller of rejection of produce within limitation 
period as constituting acceptance—Supremacy of Federal over 
state statute 


SAWYER ET AL. v. PASKOFF ET AL.; SAME Vv, PEISAKOFF ET AL. 
(D. C., W. D. Pa., 1947), 74 F. Supp. 24. Sufficiency of evi- 
dence, relating to performance of contract, for jury—Denial 
of motion for new trial 
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SMITH v. WHITE ET AL. (D. C., E. D. Mo., 1942), 48 F. Supp. 
554. Authority of Secretary to promulgate procedural rules— 
Evidence—Secretary’s action presumed in accordance with pro- 
cedural rule—Reconsideration of reparation order—Findings 
of Secretary—Prima facie evidence—Allowance of claim after 
reconsideration—Effect of record failing to disclose rules of 
practice relative to reconsideration of reparation order— 
Courts—Consideration by court of supporting testimony not 
within record before Secretary—Function of court relative to 
reparation proceeding—Effect of failure to establish seller’s 
notice of resale contracts—Practice and pleading—Amended 
complaint—Damages—Seller’s inability to meet issue relative 
to market price of produce justified—Federal Rules of Civil 
Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance-_-_-_-_ 


SPANO v. WESTERN FRUIT GROWERS, INC. (C.C.A. 10th Cir., 
1936), 83 F. 2d 150. Trial de novo—Challenge of findings with- 
out producing evidence before Secretary—Meaning of trial de 
novo—Prima facie effect of findings and orders—Rebuttable 
presumption—Statutes—Construction and interpretation—Con- 
struction of words in common use 


UNITED STATES v. SOLOMON (D. C., E. D. Ill., 1944), 3 F. R. D. 
411. Action to enjoin dealer from operating without a license— 
Penalties —J urisdiction—lInterstate commerce—Fresh vege- 
tables—Inapplicability of Federal Rules of Civil Procedure in 


civil suits of quasi-criminal nature—Mistrial—Effect of cross- 
examination erroneously allowed by court 


WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE Co., INC. 
(D.C., M. D. Pa., 1948), 75 F. Supp. 334. Unlawful rejection— 
Damages—Costs—Attorney’s fee 


YUKON & SONS PRODUCE COMPANY (L.) v. FINERMAN AND 
ScHOENBURG (U. S. D. C., S. D. California, 1948). Failure to 
repay purchase price—Lack of suitable shipping condition— 
Lawful rejection 


Sugar Act of 1948 


CENTRAL ROIG REFINING Co, ET AL, v. SECRETARY OF AGRICULTURE 
(Porto RICAN AMERICAN SUGAR REFINERY, INC., ET AL., INTER- 
VENORS) (U. S. C. A., D. Columbia, 1948), 171 F. 2d 1016. 
Validity of Order No. 18—Administrative law—Judicial review 
of administrative action—Constitutionality of provisions of act 


SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL ROIG REFIN- 
ING COMPANY, WESTERN SUGAR REFINING COMPANY, ET AL. (No. 
27.) Porto RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER 
v. CENTRAL ROIG REFINING COMPANY AND WESTERN SUGAR RE- 
FINING COMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, 
PETITIONER v. SECRETARY OF AGRICULTURE, PORTO RICAN AMERI- 
CAN SUGAR REFINERY, INC., ET AL. (No. 32.) (Cert. to U.S. 
C. A., D. Columbia, 1950), 338 U.S. 604. Validity of Order 
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No. 18—Proper measure as to “past marketing” and “ability 
to market’”—Administrative law—Scope of judicial review of 
administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of 
regulation—National policy—Due process—Commerce clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas— 
Constitutional law—Courts—Scope of review of validity of 
acts of Congress 
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